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In the District Court of the United States, for the

Western District of Washington, Northern

Division.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Cor-

poration, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants.

Names and Addresses of Counsel.

CLAY ALLEN, Esq., United States Attorney,

Attorney for Plaintiff in Error,

Room 310 Federal Building, Seattle, Wash-

ington.

WINTER S. MARTIN, Esq., Assistant United

States Attorney, Attorney for Plaintiff in Error,

Room 310 Federal Building, Seattle, Wash-

ington.

J. A. COLEMAN, Esq., Attorney for Defendants in

Error,
^

Everett, Washington. [1*]
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The United States of America vs.

United States District Court, Western District of

Washington, Northern Division.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Cor-

poration, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants.

Complaint.

Comes now the plaintiff by C. F. Riddell, United

States Attorney, and E. B. Brockway, Assistant

United States Attorney, for the Western District of

Washington, and for a cause of action against the

defendants and each of them respectfully shows to

the court:

I.

That the plaintiff herein is the United States of

America; that the defendant, Snohomish River

Boom Company, is a corporation, duly organized and

doing business under the laws of the State of Wash-

ington, and that the defendant, Everett Improve-

ment Company, is a corporation, duly organized and

doing business under the laws of the State of Wash-

ington.

II.

This is an action brought by the United States of

America to secure the possession from the defend-
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ants, and each of them, of certain property herein-

after more particularly described, situated in Snoho-

mish County, Washington, and within the Northern

Division of the Western District of Washington, and

to recover for the use and possession of such prop-

erty by the defendants. [2]

III.

That on or about December 23, 1873, U. S. Grant,

the then President of the United States, acting in

accordance with the treaty with the Dwamish and

other tribes of Indians, of January 22, 1855, and in

accordance with the authority in him vested, set

apart as an Indian reservation by executive order,

the following described property, being at that time

a portion of the public domain of the United States

of America, to wit.

Beginning at low-water mark on the north

shore of Steamboat Slough at a point where the

section line between sections 32 and 33 of town-

ship 30 north, range 5 east intersects the same

;

thence north on the line between sections 32 and

33', 28 and 29, 20 and 21, 16 and 17, 8 and 9, and

4 and 5, to the township line between townships

30 and 31 ; thence west on said township line to

low-water mark on the shore of Port Susan;

thence southeasterly with the line of low water

mark along said shore and the shores of Tulalip

Bay and Port Gardner, with all the meanders

thereof, and across the mouth of Ebey's Slough

to the place of beginning.

IV.

That in accordance with the terms of said treaty.
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the title to all of said property, except such as has

been severally patented to individual;?/ Indians, has

been and now remains in the United States of Amer-

ica in trust for those Indians, for whose benefit it was

so set aside as provided in said treaties.

V.

That a portion of the southeast boundary of said

reservation, to wit, a portion of a line drawn from

the point where the township line between townships

30 and 31 intersects the low-water mark on the shore

of Port Susan. [3] and running thence *' south-

easterly with the line of low-water mark along said

shore and the shores of Tulalip Bay and Port Gard-

ner with all the meanders thereof, and across the

mouth of Ebey's Slough to the place of beginning,"

was and is a line running easterly from the southern

most point of lot four (4) of section one (1), town-

ship twenty-nine (29) north, range four (4) east,

W. M., to the point on the low-water mark of Steam-

boat Slough, where the section line between sections

thirty-two (32) and thirty-three (33) of township

thirty (30) north, range five (5) east, W. M., inter-

sects said low-water mark, said last mentioned point

being the place of beginning for said reservation as

aforesaid ; that said line so last described as a part

of the southeastern boundary of said reservation is

and at all times herein mentioned was that portion of

said southeastern boundary which crosses the mouth

of Ebey's Slough according to the caUs in said execu-

tive order so setting apart said reservation,

VI.

That lying in the mouth of Ebey Slough and im-
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mediately north of said line last described as being

that portion of the southeastern boundary of said

reservation which crosses the mouth of Ebey Slough,

there has grown up since the date of said executive

order certain tide and mud and sand flats, which are

thus within said reservation, and have never been

patented to any individual or corporation, and the

title to which is in the United States of America in

trust for said Indians as aforesaid, and free of all

other claims, titles or interests whatsoever. [4]

VII.

That the defendants, Snohomish River Boom Com-

pany, a corporation, and Everett Improvement Com-

pany, a corporation, claim to have some right, title

or interest in and to said mud, tide or sand flats, re-

ferred to in the last preceding paragraph, adverse

and hostile to the United States of America, and the

nature of which is to plaintiif unknown, but which

plaintiff alleges to be of no force and effect and in-

valid as opposed to the claims of plaintiff.

VIII.

That on or about September 13, 1911, the defend-

ant, Snohomish River Boom Company, as an alleged

tenant of the defendant, Everett Improvement Com-

pany, which last named defendant had itself no right,

title or interest therein, and not acting under any

authority from the United States of America, went

into possession of a portion of such tide land or mud
bar so lying in the mouth of Ebey Slough and in said

reservation and north of said portion of said south-

easterly boundary thereof, and has so continued, and

is still in said possession, and each of said defendants
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refuses to give up said possession to plaintiff, or to

recognize the right of plaintiff therein.

IX.

That the portion of said tide lands or mud flats in

the mouth of Ebey Slough, and north and the south-

eastern boundary of said reservation, and within

said reservation, possession of which is so adversely

held by defendants, is an irregular shaped tract of

the general form of a triangle, having its southerly

base commencing about one-half mile east, about fif-

teen (15) degrees north of the southern most [5]

point of lot four (4), section one (1), township

twenty-nine (29) north, range four (4) east, and

running thence north, about 80 degrees east a dis-

tance of about 7,736 feet; the westerly leg of said

triangle being an irregular line extending about 1,000

feet westerly of its southern beginning point and

ending at a point about 900 feet east and about 2,250

feet north of said southerly beginning point ; that a

more exact description of said tract is to plaintiff

unknown, but that all of said tract lies north of said

southeastern boundary of said reservation and

within said reservation, and has never been patented

to any individual or corporation ; that the reasonable

rental value of said tract is five hundred dollars

($500.00) per year.

WHEREFORE plaintiff prays for a judgment

against the defendants, and each of them, that as

holder of the legal title thereof it be placed in the

immediate possession of said real estate so lying

north of the southeastern boundary of said reserva-

tion, and now in the adverse possession of the said
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defendants, and for judgment in the sum of one thou-

sand dollars ($1,000.00) against the defendants, and

each of them, and for its costs and disbursements

herein.

C. F. RIDDELL,
United States Attorney.

E. B. BROCKWAY,
Assistant United States Attorney.

United States of America,

Western District of Washington,—ss.

E. B. Brockway, being first duly sworn, on oath de-

poses and says:

I am Assistant United States Attorney and make

this verification in that capacity; I have read the

foregoing complaint, know the contents thereof, and

believe the same to be true.

E. B. BROCKWAY. [6]

Subscribed and sworn to before me this 3d day of

May, 1913.

[Seal] E. M. LAKIN.

[Endorsed] : Complaint. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington. May 3,

1913. Frank L. Crosby, Clerk. By E. M. L.,

Deputy. [7]

^
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UNITED STATES OF lAMERICA,

In the United States District Court for the Western

District of Washington, Northern Division.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Cor-

poration, and EVERETT IMPOVEMENT
COMPANY, a Corporaton,

Defendants.

Summons.

The President of the United States of America,

Greeting: To the Above-named Defendants,

Snohomish River Boom Company, a Corpora-

tion, and Everett Improvement Company, a Cor-

poration.

You are hereby required to appear in the United

States District Court, in and for the Western Dis-

trict of Washington, Northern Division, within

twenty days after the day of service of this summons

upon you, exclusive of the day of service, and answer

the complaint of the above-named plaintiff, now on

file in the office of the Clerk of said Court, in the City

of Seattle, a copy of which complaint is herewith de-

livered to you ; and unless you so appear and answer,

the plaintiff will apply to the Court for the relief

demanded in said complaint.
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WITNESS, the Hon. EDWARD E. CTJSHMAN,
Judge of said Court, this 3d day of May, in the year

of our Lord one thousand nine hundred and thirteen

and of our independence the one hundred and thirty-

seventh.

[Seal] FRANK L. CROSBY,
Clerk.

By Ed M. Lakin,

Deputy Clerk. [8]

Return on Service of Writ.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Summons together with the complaint on the

therein named Snohomish River Boom Company, by

handing to and leaving a true and correct copy

thereof with W. L. McCormick, vice-president of the

said Snohomish River Boom Company, personally,

at Tacoma, in said District, on the 15th day of May,

A. D. 1913.

JOSEPH R. H. JACOBY,
U. S. Marshal.

By Fred M. Lathe,

Deputy.

Return on Service of Writ.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the

within Summons, together with copy of comj)laint,

on the therein named Everett Improvement Com-

pany, by handing to and leaving a true and correct

^
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copy thereof with E. C. Mony, secretary of the within

named Everett Improvement Company, personally,

at Everett, in said District, on the 12th day of May,

A. D. 1913.

JOSEPH R. H. JACOBY,
U. S. Marshal.

By Fred M. Lathe,

Deputy.

Marshal's fees: $3.98.

[Endorsed] : Summons. Filed in the U. S. Dis-

trict Court, Western District of Washington. May
16, 1913. Frank L. Crosby, Clerk. By E. M. L.

Deputy. [9]

In the District Court of the United States, for the

Western District of Washington, Northern

Division.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Cor-

poration, and EVERETT IMPROVEMENT
COMPANY, a Corporaton,

Defendants.

Answer.

The defendants answer the complaint as follows

:

I.

They and each of them deny each and every alle-

gation contained in paragraphs V and VI of said

complaint.
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II.

Answering paragraph VII of the complaint, they

and each of them deny that they or either of them

claim any right, title or interest in or to any of the

land or property described in paragraph III of the

complaint, bnt they admit that they do claim and

assert that they do have some right, title and interest

in and to the property lying north of the alleged

boundary described in paragraph V of the com-

plaint, which property is more particularly described

in paragraph IX of said complaint.

III.

The defendants admit that on or about September

13, 1911, the defendant, Snohomish River Boom
Company, as a tenant of the defendant, Everett Im-

provement Company, went into possession, and has

continued and still is in possession of the property

described in paragraph IX of the complaint; but

these defendants deny each and every other allega-

tion contained in paragraph VIII of said complaint,

and they assert that the property of which they are

in [10] possession, and which they claim to own

is not included and described in paragraph III of the

complaint, and the defendants, and each of them,

deny that the tide-lands or mud flats undertaken to be

described in paragraph IX of said complaint are in

the mouth of Ebey Slough, or that they are north of

the southeastern boundary of the Indian Reserva-

tion referred to in the complaint, and deny that they

are within the boundaries of said Indian Reserva-

tion; but admit that they are north of the southeast-

ern boundary of said reservation, as the same is al-
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leged to be in paragraph V of said complaint, and

they deny each and every other allegation contained

in paragraph IX of said complaint.

IV.

The defendants and each of them aver that the

southeastern boundary of said reservation is not as

the same is alleged to be in paragraph V of said com-

plaint, but that that portion of said southeastern

boundary of said reservation was and is a line run-

ning southeasterly from the most easterly point of

lot five (5), section thirty-one (31), township thirty

(30) north of range five (5) east, southeasterly

across the mouth of Ebey Slough to the point on the

low-water mark of Steamboat Slough, where the sec-

tion line between sections thirty-two (32) and thirty-

three (33) of township thirty (30), north of range

five (5) east, W. M., intersects said low-water mark.

And for a further and affirmative defense, these

defendants allege : [11]

I.

That at the time of the admission of the State of

Washington into the Union, the tide lands, mud flats

and property involved in this litigation were situated

under the tide waters and within the limits of said

State, and thereupon became the property of said

State, and that on the 4th day of February, 1893, the

said State of Washington, for a valuable consider-

ation, and pursuant to the laws of said State, granted

and conveyed to the Everett Land Company, a corpo-

ration, the following described tide lands, situated in

Snohomish County, State of Washington, to wit,
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Beginning at the meander comer common to

fractional sections 5 and 6 on south side of

Smith's Island in township 29, north of range 5

east of the Willamette Meridian; thence follow-

ing the Government meander hne south 54 deg.

east, 231 feet; thence south 63 deg. east, 976.8

feet to meander corner common to fractional

sections 5 and 8 in said township and range;

thence south 78 deg. east, 462 feet; thence south

88 deg. east, 594 feet; thence south 70 deg. east,

462 feet; thence south 76 deg. east, 541.2 feet;

thence south 74 deg. east, 462 feet; thence south

63 deg. east, 726 feet; thence south 80' deg. east,

627 feet; thence south 25 deg. east, 1181.4 feet to

meander corner common to fractional sections

8 and 9 in township and range aforesaid; and

thence leaving Government meander line, south

deg. 30^ west, 100 feet; thence north 53 deg.

50^ west, 2660 feet; thence north 74 deg. 47' west,

1076.4 feet; thence south 83 deg. west, 2130. 5

feet; thence north 71 deg. 22' west, 6550 feet;

thence north 51 deg. 16' east, 2089 feet; thence

north 4 deg. 11' east, 1142 feet; thence north 20

deg. 31' west, 1170 feet; thence north 51 deg. 45'

east, 994 feet; thence south 69 deg. 28' east, 4990

feet; thence north 83 deg. 08' east, 3105 feet;

thence south 64 deg. 20^ east, 1827 feet; thence

south deg. 40^ east, 290 feet to meander cor-

ner common to fractional sections 4 and 5 in

township and range aforesaid; thence following

the Government meander line north 65 deg. west,

356.4 feet; thence north 68 deg. west, 363 feet;
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thence north 70 deg. west, 303.G feet; thence

north 76 deg. west, 330 feet; thence north 83 deg.

west, 204.6 feet; thence north 81 deg. west, 240.9

feet; thence south 88 deg. west, 627 feet; thence

south 78 deg. west, 6-27 feet; thence south 79 deg.

west, 297 feet; thence south 73 deg. west, 594

feet; thence south 85 deg. west, 442.2 feet; thence

south 76 deg. west, 297 feet; thence south 66 deg.

west, 838.2 feet to meander corner common to

fractional sections 5 and 6 in township and range

aforesaid on north side of Smith's Island; thence

south 62 deg. west, 594 feet; thence south 61 deg.

west, 396 feet; thence south 28 deg. west, 429

feet; thence south 15 deg. east, 429 feet; thence

south, 30 deg. east, 726 feet; thence south 58 deg.

east, 699.6 feet to point of beginning, containing

626.4 acres; [12]

—that included in the description last aforesaid are

the tide lands and mud flats sought to be recovered

by the plaintiff in this action.

II.

That the defendant, Everett Improvement Com-

pany, by several mesne conveyances, from the said

Everett Land Company, became and now is the ab-

solute owner of the property described in the last

preceding paragraph, and that it has leased a portion

of said lands to the defendant, the Snohomish River

Boom Company.

Wherefore, these defendants pray that the plain-

tiff take nothing by this action, but that the defend-

ant, Everett Improvement Company, have its title

to the land involved in this litigation, quieted as
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against any claim of the plaintiff, and that these de-

fendants have and recover of and from the plaintiff

herein, their costs and disbursements incurred in this

action.

FRANCIS H. BROWNELL,
J. A. COLEMAN,

Attorneys for Defendants.

State of Washington,

County of Snohomish,—ss.

E. C. Mony, being first duly sworn on his oath,

says: That he is the Secretary of the defendant,

Everett Improvement Company, a corporation; that

he makes this verification for and on behalf of said

defendant; that he has read the foregoing answer,

knows the contents thereof, and believes the same to

be true.

[Seal] EDWARD C. MONY.

Subscribed and sworn to before me this 28th day

of May, 1913.

J. M. HOGAN,
Notary Pubic in and for the State of Washington,

Residing at Everett. [13]

Copy of the within answer received, and due ser-

vice thereof acknowledged, this 29th day of May,

1913.

C. F. RIDDELL,
U. S. Attorney.

E. B. BROCKWAY,
Asst. U. S. Atty.

[Endorsed] : Answer. Filed in the U. S. District

Court, Western Dist. of Washington. May 29, 1913.

Frank L. Crosby, Clerk. By E. M. L., Deputy. [14]
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United States District Courty Western District of

Washington, Northern Division.

No. 2469.

UNITED STATES OP AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Corpo-

ation, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants.

Memorandum Decision.

Filed May 10, 1916.

ON MOTION TO DISMISS—MOTION GRANTED.

CLAY ALLEN, U. S. Attorney, WINTER S. MAR-
TIN, Asst. U. S. Attorney, for Government.

J. A. COLEMAN, FRANCIS H. BROWNELL, of

Everett, Wash., for Defendants.

NETERER District Judge:

The United States seeks to recover from the de-

fendants the possession of certain tide-lands situated

at Port Gardner, Snohomish County, Washington.

The land was sold by the State of Washington to

the Everett Improvement Company as tide-lands,

and was by the Improvement Company leased to the

Boom Company. The issue involves the construction

of executive order of December 23, 1873, and the In-

dian treaty of 1855. Section 2 of the treaty provides,

among other things, ''that the amount of two sections

of 1280 acres, on the north side of Hwohwhomish
and the crick emptying into the same called the
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Kwilt-Cedar, the peninsula at the southeastern end
of Perry Island * * * all of which tract shall

be set apart and so far as necessary surveyed and

marked out for their exclusive use * * * ," and

further that [15]i "there is also reserved through-

out the lands hereby ceded the amount of thirty-six

sections of one township of land on the northeastern

shore of Port Gardner and north of the mouth of

Snohomish River, including Tulalip Bay and the

before-mentioned Kwilt-Cedar crick * * *,"and

Article 4, ''The said tribes and bands agree to re-

move to and settle upon the said first above-mentioned

reservations within one year after the ratification of

this treaty, or sooner, if the means are furnished

them * * * ." Article 5, "The right of taking

fish at usual and accustomed grounds and stations is

further secured to the Indians * * * ."

President Grant, December 23, 1873, by executive

order, fixed the boundaries of the Tulalip Indian Res-

ervation pursuant to the treaty, as follows: "Be-

ginning at low water mark on the north shore of

Steamboat Slough at a point where the section line

between sections thirty-two and thirty-three of

township twenty north, range five east, intersects the

same ; thence north * * * thence west * * *

to low-water mark on the shore of Port Susan:

thence southeasterly with the line of low-water mark

along said shore to the shores of Tulalip Bay and

Port Gardner with all the meanderings thereof, and

across the mouth of Ebey's Slough to the place of

beginning. The following sketch exhibits the land:

[16]





Wfrt^.V;

f^

d-



Snohomish River Boom Company et al. 19

It is contended by the plaintiff that the meander
line along the shore should extend from the most
southerly point of the reservation (Priest Point)

across the channel to Steamboat Slough, which

would include the wedge-shaped tide-lands colored

black on the sketch; whereas, the defendants contend

that the boundary follows low-water mark along the

channel to the mouth of Ebey's Slough, which, it is

contended, is above the lands in question, and thence

to the point of beginning. At the conclusion of the

evidence defendant moved to dismiss.

According to the meander notes U. S. Government,

the mouth of Ebey's Slough is practically at X indi-

cated upon the sketch. The testimony shows that

the land in question is a part of the tide-lands which

extend from and adhere to Smith Island; that these

lands are separated by a deep-water channel on the

west and north and are independent of the reserva-

tion; that Steamboat Slough, which is navigable, is

north of the land, and the water of Port Gardner is

west and form a navigable channel between the res-

ervation and the land in question entering into

Ebey's Slough. I think it must be apparent from an

examination of the treaty and likewise of the execu-

tive order, that the purpose was to grant to the In-

dians tillable land with such accretions as would

naturally belong thereto. I do not think that it

could have been the intention of the executive order

to have included tide-lands which were entirely sepa-

rated and segregated from the uplands of the reser-

vation. If it had been the intention to grant any

special water privileges across the navigable water
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upon which the reservation borders, fitting language

would have been employed. A casual [18] read-

ing of the executive order, together with a consider-

ation of the mouth of Ebey Slough as fixed by the

United States Government notes, however, is conclu-

sive upon the plaintiff. The mere fact that the ex-

ecutive order in general terms, reads, * southeas-

terly' with the hne of low-water mark along said

shore * * * of and across the mouth of Ebey

Slough to the place of beginning" cannot be read to

extend across the waters of Port Gardner, but must

be carried to the mouth of Ebey Slough, even though

the course may not be directly southeasterly to the

point of commencement.

The motion to dismiss is granted.

JEREMIAH NETERER,
Judge.

[Endorsed] : Memorandum Decision. Filed in the

U. S. District Court, Western Dist. of Washington,

Northern Division. May 10, 1916. Frank L.

Crosby, Clerk. By Ed M. Lakin, Deputy. [19]
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In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Corpo-

ration, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants.

Judgment.

This cause came an regularly for trial on the 9th

day of May, A. D. 1916, before the Honorable JERE-
MIAH NETERER, the Judge of the above-entitled

court; the plaintiff appearing by its attorney Win-

ter S. Martin, the Assistant United States Attorney

for said District, and the defendants appearing by

their attorney J. A. Coleman; and the plaintiff on

the one hand and the defendants on the other hand

having made certain stipulations as to the facts in-

volved herein, and evidence having been adduced,

and at the conclusion of the case the defendants

moved for a dismissal thereof, upon the ground that

it did not appear from the record herein that plaintiff

is entitled to the possession of the property in con-

troversy, but that on the other hand that it did ap-

pear from such record that the defendant Everett

Improvement Company is the owner, and that it and
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its tenant the Snohomish River Boom Company are

entitled to the possession thereof. The Court after

argument took said motion under advisement, and

on the 10th day of May, A. D. 1916, rendered and

filed a decision sustaining the contention of the de-

fendants upon said motion; and now being in all

things fully advised in the premises ; it is considered,

ordered and adjudged, that this cause be and the

same is hereby dismissed. [20]

Dated this 15th day of May, A. D. 1916.

JEREMIAH NETERER,
Judge.

0. K—WINTER S. MARTIN,
Asst. U. S. Atty.

[Endorsed] : Judgment. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, Northern

Division. May 15, 1916. Frank L. Crosby, Clerk.

By E. M. L., Deputy. [21]

United States District Court, Western District of

Washington, Northern Division.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Corpo-

ration, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants.
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Stipulation Extending Time for Preparing, etc., Bill

of Exceptions.

The parties in the above-entitled cause by and

through their respective counsel stipulate as follows,

to wit: That the May term of the United States Dis-

trict Court for the Western District of Washington,

Northern Division, A. D. 1916, may be extended by

the court until and unto the 1st day of December,

A. D. 1916, for the purposes of settling, allowing and

filing a bill of exceptions in the above-entitled cause

and that plaintiff be given the additional time men-

tioned, to wit, from the date hereof up to and includ-

ing the 1st day of December, A. D. 1916, for the pur-

pose of preparing, allowing, settling and filing its

said bill of exceptions.

IN WITNESS WHEREOF, we have hereunto iet

our hands and seals this 2d day of November, 1916.

CLAY ALLEN and

WINTER S. MARTIN,
Attorneys for Plaintiff.

J. A. COLEMAN,
Attorney for Defendants.

[Endorsed] : Stipulation. Field in the U. S. Dis-

trict Court, Western Dist. of Washington, Northern

Division. Nov. 2, 1916. Frank L. Crosby, Clerk.

By Ed M. Lakin, Deputy. [22]

^
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United States District Court, Western District of

Washington, Northern Division.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Cor-

poration, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants.

Order Extending Time to Prepare, etc., Bill of

Exceptions.

This cause having come on to be heard upon the

oral application of the United States Attorney for

an order extending the May term of the United

States District Court for the Western District of

Washington, Northern Division, for the purposes of

filing a hill of exceptions upon the stipulation of

counsel in said cause, and the Court being duly ad;

vised, it is by. the Court

Ordered and decreed that the May term, A. D.

1916, of the United States District Court for the,

Western District of Washington, Northern Divi-

sion, be, and the same is, hereby extended up to and^

including the 1st day of December, 1916, in order to,

permit the plaintiff in the above-entitled cause to

prepare, file, present and have allowed its bill of ex-

ceptions in said cause, and the plaintiff be, and it

hereby is, given until the said 1st day of December,

1916, from the date hereof to prepare, file, present
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and allow its said bill of exceptions in said cause.

Done in open court this 2d day of November, 1916.

EDWARD E. CUSHMAN,
United States District Judge.

[Endorsed] : Order. Filed in the U. S. District

Court, Western District of Washington, Northern

Division, Nov. 2, 1916. Frank L. Crosby, Clerk. By
Ed M. Lakin, Deputy. [23]

United States District Court, Western District of

Washington, Northern Division.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Cor-

poration, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants.

Order Further Extending May Term, 1916, of the

District Court.

This cause coming on to be heard upon the motion

and affidavit of Winter S. Martin, Assistant United

States Attorney for the Western District of Wash-

ington, for an order extending the May term, 1916,

of the above-entitled court for purposes of prepar-

ing, presenting, filing and having allowed plaintiff's

bill of exceptions in said cause, and the Court being

duly advised in the premises,

IT IS BY THE COURT ORDERED AND DE-

CREED that the May term A. D. 1916, of the above-
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entitled court be and the same hereby is extended

from December 1, A. D. 1916, to and including Janu-

ary 15, A. D. 1917, and the time within which coun-

sel for the plaintiff and plaintiff in error in the said

cause may prepare, present, file and have its bill of

exceptions allowed in said cause be, and the same

hereby is, extended from said December 1, 1916, to

and including January 15, 1917, all for the purpose

of prosecuting plaintiff 's writ of error in said cause.

Done in open court this 24th day of November,

A. D. 1916.

JEREMIAH NETERER,
United States District Judge. [24]

[Endorsed] : Order Further Extending May Term,

1916, of the District Court. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, Northern

Division. Nov. 24, 1916. Frank L. Crosby, Clerk.

By Ed M. Lakin, Deputy. [25]

United States District Court, Western District of

Washington^ Northern Division.

No. 2469—CIVIL.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Cor-

poration, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants.

Bill of Exceptions.

BE IT REMEMBERED that on the ninth day of
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May, 1916, the above-entitled cause duly came on

for trial before the Honorable JEREMIAH
NETERER, Judge of the above-entitled court, jury

having been waived by both parties. That upon said

trial Messrs. Clay Allen, United States Attorney,

and Winter S. Martin, Assistant United States At-

torney, appeared for the plaintiff, and J. A. Cole-

man of Everett, Washington, appeared for the de-

fendants. Thereupon the following proceedings

were had : [26]

Mr. MARTIN.—This case, if your Honor please,

is an action at law in which a jury trial was waived

by both parties. The cause of action is one in eject-

ment to recover a certain triangular strip of land at

the entrance to a certain body of water on the salt

water of the Sound, known as Ebey Slough, on the

Tulalip Indian Reservation in this State. The com-

plaint is brought against two defendants, the Sno-

homish River Boom Company, a corporation, and

the Everett Improvement Company, a corporation.

The corporate capacity of the two defendants is ad-

mitted. The complainant seeks to recover this tri-

angular strip of land, setting it out by metes and

bounds, and the facts upon which the recovery is

based are about as follows : In 1855 there was a treaty

between the Indians and the white people at White

Elliott known as the treaty of White Elliott, and the

general purpose of that treaty was for the Indians

to relinquish the lands in and about Puget Sound

and to reserve to themselves certain tracts of land

to their own use and to remain away from the whites,

and the only language in the treaty which refers to

^
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this reservation is as follows : In Article 3 they say,

''There is also reserved from out of the lands hereby

ceded the amount of thirty-six sections, or one town-

ship of land, on the northeast shore of Port Gard-

ner, and north of the mouth of Snohomish River,

including Tulalip Bay and the aforementioned Quil-

ceda Creek."

That is the only language referring to the estab-

lishment of the Indian Reservation in and around

Tulalip Bay a full township of thirty-six sections,

generally [27] at the mouth of the Snohomish

River, including Tulalip Bay and Quilceda Creek.

Following that proclamation, the President in

December, 1873,—and these dates are material be-

cause there was a survey made before that,—in De-

cember, 1873, President Grant, by Presidential proc-

lamation, in general language set aside this reserva-

tion which was made in the treaty, the language of

which is, "It is hereby ordered that the boundaries

of the Tulalip Indian Reservation, provided for in

the third article of the treaty, shall be as follows:

'Beginning at low-water mark on the north shore

of Steamboat Slough at a point where the section

line between sections 32 and 33 of township 20 north,

range 5 east, intersects the same; thence north on

the line between sections 32 and 33, 28 and 29, 20 and

21, 16 and 17, 8 and 9, and 4 and 5, to the township

line between townships 30 and 31; thence west on

said township line to low-water mark on the shore

of Port Susan ; thence southeasterly with the line of

low-water mark along said shore and the shores of

Tulalip Bay and Port Gardner, with all the mean-
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ders thereof, and across the mouth of Ebey Slough

to the place of beginning.' "

And the whole controversy rests upon the proper

construction of this Presidential proclamation. It

says, ''Beginning at low-water mark on Steamboat

Slough." I have drawn a rough diagram so your

Honor may follow me. Steamboat Slough is about

at the edge of this (indicating on the diagram).

Beginning at this point, at low-water mark on

Steamboat Slough,—I will read [28] the descrip-

tion again and your Honor can follow me.

By a map that we will introduce it will be approxi-

mately there. That is north on the line between 20

and 21.

The COURT.—Those little squares you have, I

presume, are 40-acre tracts. '

Mr. MARTIN.—I have just run these to show the

allotments. There is the low-water mark there.

And that would be the north line of the Indian Res-

ervation which goes out to the low-water mark at

Port Susan. '

' Thence southeasterly with the line of

low-water mark along the said shore line and the

shores of Tulalip Bay and Port Gardner, with all

the meanders thereof, and across the mouth of Ebey

Slough to the place of beginning. '

'

And the controversy arises from the construction

of the language, of the words, "across the mouth of

Ebey Slough to the place of beginning." The con-

troversy is whether or not that line that follows Tula-

lip Bay and around the shores at low-water mark

should be considered as going out into the Slough to

approximately the point of the pointer here (indi-
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eating), and then across the mouth at that point and

down there, or whether the mouth would be broadly

considered as containing a greater area so that the

line may be said to run from this point here across

the mouth of Ebey Slough to the point of beginning

in a straight line. Now, I am not fully advised as

to the area or acreage in that space, but there has

grown up, and I believe there is constantly growing,

certain tide lands which are slowly emerging from

the water, and they have so emerged [29] so that

a few years ago there was a triangular piece of land

which should be inside of the line which we claim

for the Reservation, our contention and theory be-

ing that the line of the Reservation follows the sinu-

osities of the shore and around to the mouth of Union

Slough, and that that was the mouth, and then across

there to the point of beginning; and the defendant

contends that the line is up there, about where I have

the pointer.

The defendant Snohomish River Boom Company

bought certain tide lands from the State of Wash-

ington, a portion of which would lie within the line

which we claim as the line of the Reservation, and

the defendant Everett Improvement Company

bought the land, that is right, is it not ?

Mr. COLEMAN.—That is the predecessor in in-

terest.

Mr. MARTIN.—The Snohomish River Boom
Company bought the land and the Everett Improve-

ment Company succeeded them in interest and then

leased it so that one of them has a lease on it and the

other owns it and they are both made parties defend-
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ant. The area chalked in green is simply to repre-

sent approximately the tide land grant to the Ever-

ett Improvement Company which lies outside of the

line of the Reservation. By metes and bounds there

will be quite an area that is not in dispute, but a por-

tion of the tide land granted by the State of Wash-
ington to the predecessor of the Everett Improve-

ment Company and now owned by the Everett Im-

provement Company, and leased to the Boom Com-
pany, lies inside of what we claim to be the line of

the Reservation.

Now those are the disputed facts and this action

[30] is brought in ejectment to recover by metes

and bounds that particular piece of land which lies

inside that line. I have suggested to counsel, and

I make the same suggestion to the Court, that while

it is desirable in this action to recover the particular

triangular strip of land in this controversy, if the

Government is entitled to recover it, we would like

if possible to have the further decree establishing

that line as the south line of the reservation, and that

of course raises the question of whether or not this

court sitting as a law court of the United States

would give us equitable relief in a law action, or

whether another action would have to be brought if

any action arose. As it now stands it is an action

to recover that particular strip of land in ejectment,

and I don't think there are any other parties inter-

ested in that strip, so that the judgment would be

conclusive without any additional relief being

sought. You would take that view, would you not?

Mr. COLEMAN.—I don't know if any others are

^



32 The United States of America vs.

interested. I think it would be an entire change of

the cause of action.

The COURT.—I think so, too.

Mr. MARTIN.—There is a stipulation, the parties

have agreed, and there is only one portion of the stip-

ulation in the language as drawn which we cannot

agree upon. I thought this would be signed up, but

there is some slight discrepancy. The first para-

graph is

—

The COURT.—Read the stipulation that you stip-

ulate upon. I am not concerned with what you dis-

agree upon. [31]

Mr. MARTIN.—The first paragraph is

:

"That the plaintiff herein is the United States of

America; that the defendants, Snohomish River

Boom Company, is a corporation, duly organized

and doing business under the laws of the State of

Washington, and that the defendant, Everett Im-

provement Company, is a corporation, duly organ-

ized and doing business under the laws of the State

of Washington."

The second paragraph is: "The Court shall take

into consideration as evidence and for all of the pur-

poses of this suit, all treaties between the United

States and any Indian tribe or tribes in so far as the

same may be deemed material or relevant, and par-

ticularly, the treaty with the Duwamish and other

tribes of Indians, of January 22, 1855."

And the third paragraph is: "That on or about

December 23, 1873, U. S. Grant, the then president

of the United States, by an executive order, defined
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and described the boundaries of the Tulalip Indian

Reservation as follows

:

'Beginning at low-water mark on the north

shore of Steamboat Slough at a point where the

section line between sections 32 and 33 of town-

ship 30 north, range 5 east, intersects the same

;

thence north on the line between sections 32

and 33, 28 and 29, 20 and 21, 16 and 17, 8 and 9,

and 4 and 5 to the township line between town-

ships 30 and 31; thence west on said township

line to low-water mark on the shore of Port

Susan ; thence southeasterly with the line of low-

water mark along said shore and the shores of

Tulalip Bay and Port Gardner, with all the

meanders thereof, and across the mouth [32]

Ebey's Slough, to the place of beginning';

•—and that at the time of making said executive

order, none of said land had theretofore been pat-

ented or conveyed by the United States to any one."

Now in paragraph foiu^ here is the stipulation as

drawn, that pursuant

—

The COURT.—Is that the stipulation agreed

upon f

Mr. MARTIN.—Paragraph four, we will agree

upon in substance.

The COURT,—I am not concerned with what you

do not agree upon.

Mr. MARTIN.—Your Honor will see what we

mean by this paragraph. The paragraph as drawn

is: "That pursuant to the laws of the United States,

and by direction of its proper officers, the surveyor-

general of the Territory of Washington, after the
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making of the executive order aforesaid made a sur-

vey of the exterior lines of said reservation, as well

as of the interior lines thereof, and made a map of

said reservation; all of which was subsequently ap-

proved by the proper officials of the United States,

and that a copy of the field-notes of said survey, in

so far as they affect the southeastern boundary of

said reservation, are hereto attached, marked exhibit

*A' and are hereby referred to, and by such refer-

ence made a part hereof ; and that a copy of said map
is hereto attached, marked exhibit 'B,' and is hereby

referred to, and by such reference made a part

hereof, and that said field-notes are platted on ex-

hibit 'C hereto attached; which last named exhibit

also shows the land conveyed by the State of Wash-

ington to the Everett Land Company and the tract in

dispute [33] herein."

Now, we expect by witnesses to show that this

order was made in December, 1873. That in August

of that year the contract was let for this survey and

the actual work commenced, and that it proceeded

from time to time to establish these several lines until

the survey of these lines around Ebey Slough was

concluded sometime in the following May, but it is

not literally true, as stated, that after the making of

the executive order as aforesaid the Government

made a survey of the aforesaid lines, because it was

commenced before the proclamation was made, **and

made a map of said reservation ; all of which was sub-

sequently approved by the proper officials of the

United States. " It is true a map was made and it is

literally a map of the reservation, but some of the
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boundaries do not, as I purpose to show, follow the

language of the actual boundaries of the Presidential

proclamation. ''And that a copy of the field-notes

are hereby attached and marked exhibit ' A, ' and that

a copy of said map is attached and marked exhibit

I thought that in going over the map with Mr.

Coleman that the field-notes, of which we have a duly

exemplified copy of the lines in and around Ebey

Slough, that these field-notes were part of this sur-

vey, and that this survey was literally made upon the

executive order and that by further departmental

order the survey was made to conform to the procla-

mation, but that we find is not the fact. The Gov-

ernment in this particular expects to show by the

surveyor-general of the United States that the only

map of the reservation, the only [34] survey

which was made down to 1902 or 1903, ran out to that

point on Port Susan, at the point of high-water

mark, and that there was being surveyed a meander

line, and following the sinuosities of the shore, which

meander line had the effect of following the upland

portion of the Reservation, and may be treated as

such, and that these meanders follow around in Ebey

Slough to where the actual east line of the Reserva-

tion is, and that we have a map platted of the field-

notes of that meander line, but those field-notes are

the field-notes of the meander line which do not con-

form to the Reservation line itself, and we expect to

show that that line never did attempt to establish the

line of the Reservation out on the line of low-water,

and upon that admission I think all the facts are be-

^
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fore the Court and the Court will understand the

relative value of these field-notes and the draft which

was made. This plat I have here, there is the actual

line in question (indicating on the diagram), and

that triangular strip of land is what we claim lies

within the Reservation line. If the Reservation line

is construed to mean down to that point, I don't

know the section number, but where I have my finger,

and thence directly across, or whether it follows the

sinuosities of the shore, I don't know. But with

that explanation we can admit that these field-notes

which we have are the actual field-notes of the

meander which was made at the time, and that they

have the purpose of showing the boundaries of the

Reservation to the high water mark, but not to the

line of low-water mark, which is the language of the

Presidential proclamation, and we will admit the

facts [35] shown by the field-notes as to the area

in question. I should suggest here that the defend-

ants assert their title to the land in question based

upon the deed from the State of Washington claim-

ing that the same was free from any act of the United

States. Paragraph five reads:

"That the property described in paragraph I of

the affirmative defense set forth in the answer of the

defendants, was on February 4, 1893, deeded by the

State of Washington, to the Everett Land Company,

and later on, by the Everett Land Company, by

mesne conveyance to the defendant, Everett Im-

provement Company, and that the said Everett

Improvement Company has leased a portion thereof

to the defendant, the Snohomish River Boom Com-
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pany; that the United States has never patented or

undertaken to convey to anyone, any portion of said

lands, but the sole claim of the plaintiff herein is that

a portion of said lands lies within the boundaries of

the Tulalip Indian Reservation ; that said lands con-

stitute a tide flat, which is daily covered and uncov-

ered by the ebb and flow of the tide, and that there is

and at all times has been a dep water channel suffi-

cient for the passage of steam boats and other water

craft, lying between said tide flat and the main or

upland of said Indian Reservation.'' It is true and

it is admitted that there is a deep water channel fol-

lowing the line of the shore, and the channel of Ebey

Slough goes around in that slough and I think there

is some channel in there, isn't there, Mr. Coleman?

Mr. COLEMAN.—No, the channel follows the

other line.

The COURT.—How deep is that channel? [36]

Mr. COLEMAN.—It is deep enough for any

steamboat that goes up the Snohomish River.

Mr. MARTIN.—As to that part that goes over

near Steamboat Slough there is a small channel in

there, is there, Mr. Coleman ?

Mr. COLEMAN.—Steamboat Slough is to the

right,

Mr. MARTIN.—Is there any channel in Ebey

Slough?

Mr. COLEMAN.—No, there is no channel. They

both empty into Port Gardner Bay. I will show you

another map later. [37]

^
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Testimony of E. A. Fitz-Henry, for the Government.

E. A. FITZ-HENRY, called as a witness in behalf

of the Government, having been first duly sworn, tes-

tified as follows

:

Direct Examination.

(By Mr. MARTIN.)

Q. Mr. Fitz-Henry, you are the Surveyor-General

of the United States for the State of Washington ?

A. Yes, sir.

Q. Mr. Fitz-Henry, what is your profession ?

A. Civil engineer and surveyor.

Q. How long have you been acting as such and

practicing your profession?

A. Twenty-six years.

Q. You were formerly located at Port Angeles be-

fore your connection with the Government?

A. Yes, sir.

Q. Mr. Fitz-Henry, you are the custodian of the

records of the public land surveys of the State of

Washington, are you not? A. Yes, sir.

Q. And your office is located at Olympia?

A. Yes, sir.

Q. Have you brought the records which relate to

the Tulalip Indian Reservation?

A. Yes, I brought all the official records.

Q'. Now, will you turn to the maps and books you

brought with you Mr. Fitz-Henry, and tell us when

the first survey was made of the Tulalip Indian

Reservation.

A. I will have to refer to the records.
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(Testimony of E. A. Fitz-Henry.)

Q. Yes, as shown by your records. [38]

A. The records are dated according to each day's

work in the field, and of course they will cover a

period of several months. Now, any particular por-

tion of the field-notes that you want?

Q. Well, when was the survey work first com-

menced? A. The 6th day of August, 1873.

Q. And continued until when approximately ?

A. May 22, 1874.

Q. Do you know and have you examined the rec-

ords to ascertain whether this survey which was

actually made followed the call of the Presidential

proclamation establishing the Reservation?

A. The east and north boundary was surveyed and

monumented according to the proclamation, but that

portion of the boundary line bordering on the Sound

or the salt water was never monumented. The mean-

der line was surveyed along mean high-water line

for the purpose of ascertaining the area of the frac-

tional lots bordering on the salt water.

Q. Have you a map of the Reserv^ation, showing

the surveys? A. Yes, I have three maps here.

Q. First give me the official map of the Reserva-

tion, the complete map. A. Yes, this is it.

Q. See if those two maps are the same.

A. Yes, one is an exemplified copy of the original.

This is the original, and this is an exemplified copy.

Mr. MARTIN.—We will offer the exemplified copy

of the original as Plaintiff's Exihibit No. 1.

Mr. COLEMAN.—I think there is a mark on that
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where we were [39] going to attach it to the stipu-

lation.

Mr. MARTIN.—Yes ; that should be stricken out.

(Map is admitted in evidence and marked Plain-

tiff's Exhibit No. 1.)

Q. (Mr. MARTIN.) Now, what other maps have

you?

A. I have a supplemental map showing the Indian

allotments, a portion of the north and east boundary,

and the meander of the mean high tide along the

beach.

Q. When was that map made ?

A. This was made June 24th, 1874, and then I have

a supplemental map showing the boundaries of the

Indian Agency and the land attached to the agency.

Qi. And when was that one made ?

A. It was surveyed in December, 1902, and sur-

veyed by H. V. Kingsbury, surveyor-general, April

1st, 1904.

Q. Now, referring to the survey of 1874, does that

in any way attempt to locate the south and west line

of the Reservation along salt water?

A. No, sir. That survey, according to the procla-

mation, or the boundary line according to the procla-

mation, was never made or attempted to be made.

The only survey along the water front was made to

determine the area of the fractional lots.

Q. And this survey relates entirely to the upland

portion of the Reservation inside of the line.

A. Yes, sir.

Q. And to mark out the Indian allotments.
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A. Yes, sir.

Q. And the survey of 1903 and 1904, you refer to

the lines of the Reservation there.

A. That refers to the agency on Tulalip Bay and

the north [40] and east boundary which was

monumented. There has never been any attempt on

the part of the Government to monument the boun-

dary along the water front.

Q. So that the surveys of 1903 and 1904 re-set, and

re-establish the east and north line of the Reserva-

tion. A. Yes, sir.

Q. And no effort was made to outline the land be-

low the high-water mark or to change the meander

line originally made ? A. No, sir.

Mr. COLEMAN.—These do not vary the original

map in any way? A. No, sir.

Mr. COLEMAN.—I think they are immaterial.

Mr. MARTIN.—Q. Mr. Fitz-Henry, have there

been any other surveys excepting the three you have

testified to?

A. No, those are the only surveys that have been

made. That is what my office records show.

Q. And in the surveys thus made only one of them,

the original survey, had anything to do with the

meander line.

A. The original survey surveyed the meanders of

the mean high-water line along the waterfront.

Q. How do you explain the fact that the meander

line of the first survey followed the sinuosities of the

shore of Ebey Slough away up inside the mouth and

beyond the mouth ?
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A. That meander line was run to determine the

area of the upland portion of the Reservation and

to separate the water survey from the land survey.

Q. And without regard to the actual call of the

Reservation. A. No, sir. [41]

Q. Mr. Fitz-Henry, where would the line in your

judgment, following the call of the Reservation,

where would that line be ?

Mr. COLEMAN.—We object to that as calling for

a conclusion.

The COURT.—I don't see that that can help you

any.

Mr. MARTIN.—Well, that is a matter of law. I

think it is proper for an expert to give his opinion

as to where the line of the Reservation would be, fol-

lowing the call.

The COURT.—Do you mean the line at low-water

mark?

Mr. MARTIN.—Where the line of the Reservation

would be. It has never been put in.

The COURT.—He may state where he believes the

line of low-water mark would be.

Q. (Mr. MARTIN.) Just outline it, Mr. Fitz-

Henry.

A. It would be impossible to follow the survjey all

the way around here. To determine the low-water

line would require a system of soundings and mark-

ings by buoys. You would have to survey along the

high-water line. Otherwise it would take a year or

more to determine that and mark it at low-water, so

there has been no attempt on the part of the Govern-
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ment to monument the low-water line.

Q. And is that true generally of the public land

surveys in your jurisdiction ?

A. In the public land surveys within my jurisdic-

tion we only attempt to survey the uplands and not

the tide-lands.

Q. The surveys made by your office are along the

line of mean high water? [42]

A. Yes, sir, the meander line was of the mean high

water; that we have was made for determining the

area of the upland portion of the Reservation for

allotment purposes.

Q. So this line at the intersection of the township

line at Port Susan, and thence along the shores south-

easterly, and following up into Tulalip Bay and Ebey

Slough, does that line, that meander line as actually

surveyed, in your judgment represent the boundaries

of the Tulalip Indian Reservation'?

Mr. COLEMAN.—We object to that as calling for

a conclusion.

The COURT.—The objection is sustained.

Q. Well, was there any attempt, as a matter of

fact, to follow the Presidential proclamation in plac-

ing that line, that meander line, on that survey ?

Mr. COLEMAN.—We object to that for the reason

that it calls for a conclusion and is irrelevant and

immaterial. The witness has testified what line was

actually run, and the proclamation speaks for itself.

The COURT.—I don't think the witness can help

us any by his conclusions.

,Q. What reference is made to the mouth of Ebey
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Slough in the field-notes?

A. In meandering the mean high-water line there

is a little designation by the surveyor where the

mouth of Ebey Slough is.

Q. What is that designation?

A. It was monumented, 7.71 chains north of the

half section corner, and thence,—I cannot read this

—

The COURT.—Is that included in this map here?

Can you [43] indicate where that would be ?

A. No.

Mr. COLEMAN.—We have a map on which that

point is platted.

Q. (Mr. MARTIN.) Will you find that in the cer-

tified copy of the field-notes which you have given us.

What is that reference to the mouth of Ebey Slough.

Turn to the certified field-notes.

A. I will have to look these all over to find it.

Mr. COLEMAN.—Allow me to look, Mr. Fitz-

Henry. I think I can call your attention to it. I can

probably find it. See if this is not the same. It will

save time and this is the map introduced.

A. Yes, sir, it is just the same as the official rec-

ord.

Mr. MARTIN.—What do you wish to call our at-

tention to in that ?

A. It designates the mouth of Ebey Slough, and

following a certain distance, then it says, "North 85

degrees east, 18 chains, to the mouth of Ebey Slough.

Thence south SSi/o degrees east, to telegraph line;

thence north 51 degrees east, 15.51 chains, to the



Snohomish River Boom Company et al. 45

(Testimony of E. A. Fitz-Heniy.)

meander corner on the line through the center of Sec-

tion 32."

Q. Will you take this map and mark those two

courses and distances where the surveyor goes beyond

the mouth of Ebey Slough.

A. He continues on up across the Reservation to

meander that line. That is the course right there

(indicating on the map), and that is the point right

there.

Q. The language on the plat, ''Mouth of Ebey

Slough according to meander notes of United States

Government, '

' that is the point ? [44]

A. Yes, sir ; that is the point right there.

Q. Which way did the surveyor go then ?

A. He was going this way. He went on this way

around like that (indicating).

Mr. COLEMAN.—The court cannot see that. This

map ought to be in evidence.

Mr. MARTIN.—We will offer this in evidence.

(The same is admitted and marked Plaintiff's Ex-

hibit No. 2.)

The COURT.—What do you call thatl That is

the survey of 1874 ?

Mr. MARTIN.—No. Those are both eliminated.

Mr. COLEMAN.—This is a map upon which the

field-notes which ought to be introduced in evidence

to make it clear are platted. It is just to illustrate

the field-notes.

Mr. MARTIN.—We will offer the field-notes in evi-

dence as exhibit No. 3.
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The COURT.—And this is exhibit No. 2, you say?

Mr. MARTIN.—Yes, exhibit No. 2 is on the board

and we will offer the certified copy of the field-notes,

the exemplified copy.

(The same are admitted and marked Plaintiff's

Exhibit No. 3.)

Mr. COLEMAN.—This exhibit No. 3 shows the

field-notes, platted, and also shows the tide-land area

deeded by the State of Washington to the predeces-

sors in interest of the defendants.

A. The meander line, the mean high-water line, it

meanders up like that and across like that, and then

over to that point and then meanders down there, and

meanders to that point, and at that place in the notes

the surveyor [45] set the mouth of Ebey Slough;

then meanders around here.

Q. And that meander of Ebey Slough does not pre-

tend to conform to the low-water line or at any point

along the shore. A. No.

Q. Is there any reference other than you have

already mentioned as to the location of the mouth of

Ebey Slough in the surveys ?

A. No, there has never been any monument. There

is no place designated by a monument as Ebey Slough.

Cross-examination.

(By Mr. COLEMAN.)

Q. Now, the southernmost point of the reservation

is here. A. Yes, sir.

Q. And the point of beginning of the proclamation

is here on Steamboat Slough. A. Yes, sir.
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Q. The contention of the Government is that the

boundaries of the Reservation run in a straight line

to this point, is that right, Mr. Martin ?

Mr. MARTIN.—^Yes, at the line of low-water mark

and then over to that point.

Mr. COLEMAN.—In a straight line.

Mr. MARTIN.—Yes, on a straight line from the

low-water mark there to the low-water mark here.

Mr. COLEMAN.—Your Honor asked about the

channel of Steamboat Slough. The channel of

Steamboat Slough runs down here, and the channel of

Ebey Slough runs down here, [46] and the deep

water is down here. That is the main channel of the

river. I might state that the Snohomish River has

four mouths and the Ebey Slough is one of them.

Now Ebey Slough and Steamboat Slough, the water

finally comes down here and that is between the tide-

lands which are represented by this green area and

the reservation line here.

The COURT.—I think you had better get a copy of

this.

Mr. MARTIN.—We have an exemplified copy of

this.

The COURT.—Very well. That is the exhibit in-

stead of the original ?

Mr. MARTIN.—Yes.
The COURT.—Very well, proceed.

Mr. MARTIN.—I think we can further admit in

this case that the triangular strip of land, which is

the subject of this suit, has been as long as memory of

^
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man goes—it has been, that land formed by the junc-

tion of these several waters, has been in existence so

long that the memory of man runneth not to the con-

trary. As long as the oldest inhabitant knows any-

thing about it it was there, and presumably was there

at the time the survey was made. It is possible that

the silt has added to that area and that the water area

vs perhaps lessening slowly.

The COURT.—Is there deep water all over that

tract of land ?

Mr. COLEMAN.—No, your Honor. Let me ex-

plain that. This is upland across here. (Indicating

on the diagram. ) Now this blue line bounds the tide-

lands which are covered and uncovered daily by the

tide. Now there is no water here. This is Smith

Island. This is Steamboat [47] Slough, it is one

of the branches of Snohomish River and comes down

here and takes its course this way.

The COURT.—That is navigable?

Mr. COLEMAN.—Yes, that is navigable, and Ebey
Slough is also navigable and comes down this way.

The COURT.—Is that navigable? (Pointing on

the map.)

Mr. COLEMAN.—Yes, that is navigable, and this

is attached to Smith Island, and in 1893 was surveyed

by the Board of Harbor Commissioners of the State

of Washington.

Mr. MARTIN.—And for your Honor's information

that land also, that particular piece of land was after-

wards the subject of a controversy in the Jones-

Calvert case.
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Mr. COLEMAN.—Oh, no, you are mistaken about

that. This land here is clearly upland, and a man
named Jones claiming that this land was tide-land

undertook to tell Mr. Calvert when he was land com-

missioner that it was tide-land, and the State of

Washington took the position that it was not tide-

land, and it was admitted that it was within the

bounds of the Indian Reservation. The trial court

found it was tide-land, and because it was tide-land

did not pass to the Indians, and therefore was within

the State of Washington. The Supreme Court of the

State decided it was clearly within the lines of the

reservation and did not pass to the State, but that is

this land here.

Mr. MARTIN.—The Jones land was an allotment

and he claimed the right to purchase tide-lands lying

in front of that, and the State Supreme Court said

that the tide-land in front of that land had been par-

ticularly disclaimed, and inasmuch as that had been

done, they were entitled to [48] treat the lands in

there as part of the Indian Reservation.

Mr. COLEMAN.—Well, this is the channel of

Steamboat Slough here. Have you any other evi-

dence ?

Mr. MARTIN.—No.
Mr. COLEMAN.—I think that most of the matters

involved in here are matters of which your Honor is

required to take judicial notice, etc.

(Argument by counsel here followed.)

Mr. MARTIN.—Pardon me a moment. Before

you consider the Government's case as closed, it is

^
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clear, your Honor, that this triangular piece of land

is in the possession of the defendant.

Mr. COLEMAN.—Well, that is admitted in the

pleadings.

Mr. MARTIN.—And that it is by metes and bounds

as designated on the plat, that that is the land in ques-

tion, and that you have the land.

Mr. COLEMAN.—There is this difficulty. It is

admitted that triangle is a picture of the land, but

whether or not the description could be tied to any-

thing and described by your Honor I don't know.

Mr. MARTIN.—This being an action in ejectment

the Government must recover possession of some-

thing actual.

The COURT.

—

That is no use in arguing that. We
all know that.

Mr. COLEMAN.—The defendants and each of

them move to dismiss this case for the reason that the

plaintiff has not shown it is entitled to the possession

of the land in controversy or the property in contro-

versy, or to any part of it. And for the further rea-

son that it [4&] affirmatively appears that said

property in controversy belongs to the defendant

Everett Improvement Company, and is occupied by

the Snohomish River Boom Company as tenant of

the Everett Improvement Company. This case is

peculiar in this, that I am satisfied that under the law

your Honor is supposed to take judicial notice of the

actual facts in here and the only aid that counsel

could be to you is to inform you of what are estab-

lished geographical facts. This matter was very
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peculiarly treated by the Government. So far as I

know,

—

(Argument of counsel continued.)

Mr. MARTIN.—Have you any evidence to offer *?

Mr. COLEMAK—No.

Mr. MARTIN.—Counsel has moved to dismiss, and

what you have said goes to the entire merits of the

case.

Mr. COLEMAN.—Yes.
Mr. MARTIN.—There are otie or two points to

reply to.

(Argument followed.)

The COURT.—Where is that proclamation found,

in what volume of the statute is this proclamation

found?

Mr. MARTIN.—The treaty is found in 12 statutes

at large, 927, and the executive order establishing the

reservation is

—

Mr. COLEMAN.—The language of the order is set

out in the complaint, your Honor.

The COURT.—And what is the date of that ?

Mr. MARTIN.—December 23d, 1873, but I can

leave our two volumes here with the Court. Here is

the Jones-Carver case that I borrowed from your

Honor's library, and the two volumes which contain

the treaty and the proclamation. [50]

The COURT.—Let me have the exhibits and the

official map. I think I will take this under advise-

ment.

Mr. MARTIN.—Will your Honor desire us to in-

troduce that stipulation ? There was one paragraph
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we had in there; it is practically all admitted.

The COURT.—Oh, no, that is not necessary.

Mr. MARTIN.—There is another map.

Mr. COLEMAN.—That is identical with the offi-

cial map introduced. I have no objection to intro-

ducing as many as possible, but I want the private

marks on them disregarded. I don't know why he

wants to introduce it because it is identical with the

map already introduced and that matter written on it

and colored on it is extraneous.

(The Court then delivered the following decision.)

The United States seeks to recover from the de-

fendants the possession of certain tide-lands situated

at Port Gardner, Snohomish County, Washington.

The land was sold by the State of Washington to the

Everett Improvement Company as tide-lands, and

was by the Improvement Company leased to the

Boom Company. The issue involves the construc-

tion of executive order of December 23, 1873, and the

Indian treaty of 1855. Section 2 of the treaty pro-

vides, among other things, '

' That the amount of two

sections of 1280 acres, on the north side of Hwoh-

whomish and the creek emptying into the same called

Kwilt-Cedar, the peninsula at the southeastern end

of Perry Island * * * all of which tract shall be

set apart and so far as necessary surveyed and

marked out for their [51] exclusive use * * *,"

and further that "there is also reserved throughout

the lands hereby ceded the amount of thirty-six sec-

tions or one township of land on the northeastern

shore of Port Gardner and north of the mouth of

Snohomish River, including Tulalip Bay and the be-
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fore mentioned Kwilt-Cedar Creek * * * ," and

Article 4, "The said tribes and bands agree to remove

to and settle upon the said first above-mentioned

reservations within one year after the ratification of

this treaty, or sooner, if the means are furnished them.

* * * " Article 5, ''The right of taking fish at

usual and accustomed grounds and stations is further

secured to the Indians * * * "

President Grant, December 23, 1873, by executive

order, fixed the boundaries of the Tulalip Indian

Reservation pursuant to the treaty, as follows: "Be-

ginning at low-w^ater mark on the north shore of

Steamboat Slough at a point where the section line

between sections thirty-two and thirty-three of town-

ship twenty north, range five east, intersects the

same ; thence north * * * thence west * * *

to low-water mark on the shore of Port Susan ; thence

southeasterly with the line of low-water mark along

said shore to the shores of Tulalip Bay and Port

Gardner with all the meanderings thereof, and across

the mouth of Ebey's Slough to the place of beginning.

The following sketch exhibits the land: (Sketch in-

cluded.)

It is contended by the plaintiff that the meander

line along the shore should extend from the most

southerly point of the reservation (Priest Point)

across the channel to Steamboat Slough, which would

include [52] the wedge shaped tide-lands colored

black on the sketch ; whereas the defendants contend

that the boundary follows low-water mark along the

channel to the mouth of Ebey's Slough, which, it is

^y
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contended, is above the lands in question, and thence

to the point of beginning. At the conclusion of the

evidence defendant moved to dismiss.

According to the meander notes U. S. Government,

the mouth of Ebey's Slough is practically at X indi-

cated upon the sketch. The testimony shows that the

land in question is a part of the tide-lands which ex-

tend from and adhere to Smith Island; that these

lands are separated by a deep-water channel on the

west and north and are independent of the reserva-

tion; that Steamboat Slough, which is navigable, is

north of the land, and the water of Port Gardner is

west and form a navigable channel between the reser-

vation and the land in question entering into Ebey

Slough. I think it must be apparent from an exam-

ination of the treaty and likewise of the executive

order, that the purpose was to grant to the Indians

tillable land with such accretions as would naturally

belong thereto. I do not think that it could have been

the intention of the executive order to have included

tide-lands which are entirely separated and segre-

gated from the uplands of the reservation. If it had

been the intention to grant any special water privi-

leges across the navigable water upon which the reser-

vation borders, fitting language would have been em-

ployed. A casual reading of the executive order, to-

gether with a consideration of the mouth of Ebey

Slough [53] as fixed by the United States Govern-

ment notes, however, is conclusive upon the plaintiff.

The mere fact that the executive order in general

terms, reads, ** southeasterly with the line of low-
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water mark along said shore * * * of and across

the mouth of Ebey Slough to the place of beginning"

cannot be read to extend across the waters of Port

Gardner, but must be carried to the mouth of Ebey

Slough, even though the course may not be directly

southeasterly to the point of commencement.

The motion to dismiss is granted.

To which ruling of the Court the plaintiff excepts

and its exception is allowed.

That the exhibits referred to in the foregoing

transcript as Plaintiff's Exhibits I, II, and III, are

hereto attached, so marked and incorporated herein

by reference.

CLAY ALLEN,
United States Attorney,

WINTER S. MARTIN,
Assistant United States Attorney,

For Plaintiff.

Stipulation Re Bill of Exceptions.

It is stipulated that the foregoing bill of excep-

tions is correct in all respects and as such may be

by the Court approved, allowed and settled as the

bill of exceptions in said cause and as such may be

filed in said cause and made a part of the record

herein, reserving the right to file supplementary bills

in the event same may be required. [54]

CLAY ALLEN,
WINTER S. MARTIN,

Attorneys for Plaintiff.

J. A. COLEMAN,
Attorney for Defendants.
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Order Approving Bill of Exceptions.

The foregoing bill of exceptions is correct in all

respects and is hereby approved, allowed and settled

and signed, and may be a part of the record herein.

Done in open court this 8th day of January, 1917.

JEREMIAH NETERER,
United States District Judge.

[Endorsed] : Bill of Exceptions. Piled in the U. S.

District Court, Western Dist. of Washington, North-

em Division. Jan. 8, 1917. Frank L. Crosby, Clerk.

By Ed M. Lakin, Deputy. [55]

United States District Court, Western District of

Washington, Northern Division.

No. 2469--AT LAW.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY,
a Corporation, and EVERETT IMPROVE-
MENT COMPANY, a Corporation,

Defendants.

Petition for Writ of Error.

Now comes the United States of America by Clay

Allen, United States Attorney for the Western Dis-

trict of Washington, and respectfully shows that on

the 15th day of May, A. D. 1916, this Court entered

judgment of dismissal in the above-entitled cause in

favor of the defendants and against this plaintiff, in
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which judgment and the proceedings had prior there-

unto in this cause certain errors were committed to

the prejudice of this plaintiff, all of which will more

in detail appear from the assignment of errors which

is filed with this petition.

WHEREFORE this plaintiff prays that a writ of

error may issue in this behalf out of the United

States Circuit Court of Appeals for the ninth circuit,

for the correction of errors so complained of, and

that a transcript of the record, proceedings and

papers in this cause, duly authenticated, may be sent

to the said Circuit Court of Appeals.

CLAY ALLEN,
United States Attorney.

WINTER 8. MARTIN,
Assistant United States Attorney. [56];

[Endorsed] : Petition for Writ of Error. Filed in

the U. S. District Court, Western Dist. of Washing-

ton, Northern Division, Nov. 10', 1916. Frank L.

Crosby, Clerk. By Ed M. Lakin, Deputy. [57]

^
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United States District Court, Western District of

Washington, Northern Division.

No. 2469—AT LAW.

UNITED STATES OE AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY,
a Corporation, and EVERETT IMPROVE-
MENT COMPANY, a Corporation,

Defendants.

Assignment of Errors.

Now comes the plaintiff, the United States of

America, and assigns error in the decision of the said

District Court as follows:

I.

The Court erred in granting the motion of defend-

ants for a dismissal of said cause for the reason that

judgment should have been rendered for the plaintiff

upon all the evidence in the cause.

II.

The Court erred in holding that the lands described

in the complaint title and possession to which were

sought in the present action were not a part of the

Tulalip Indian Reservation.

ni.

The Court erred in holding that the mouth of Ebey

Slough as determined and fixed by the United

States [58] engineers in the course of the reserva-

tion survey controlled and fixed the mouth of said

Ebey Slough.
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TV.

The Court erred in holding that the lands in ques-

tion was tideland which was not a part of the Indian

reservation.

V.

The Court erred in not entering judgment in favor

of the plaintiff upon all the evidence in the case

according to the £rayer of the complaint.

VI.

The Court erred in dismissing said cause.

WHEREFOEE the United States of America

prays that the judgment of the said court be reversed

and this cause remanded to the said District Court,

with directions to grant a new trial or to enter judg-

ment in favor of the plaintiff in said cause.

CLAY ALLEN,
United States Attorney.

WINTER S. MARTIN,
Assistant United States Attorney.

Filed this 10th day of November, 1916.

Clerk of the United States District Court for the

Western District of Washington, Northern

Division. [59]

[Endorsed] : Assignment of Errors. Filed in the

U. S. District Court, Western Dist. of Washington,

Northern Division. Nov. 10, 1916. Frank L. Cros-

by, Clerk. By Ed M. Lakin, Deputy. [60]
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United States District Court, Western District of

Washington, Northern Division.

No. 2469—AT LAW.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY,
a Corporation, and EVERETT IMPROVE-
MENT COMPANY, a Corporation,

Defendants.

Order Allowing Writ of Error.

This lOth day of November, A. D. 1916, came the

plaintiff by Clay Allen, United States Attorney for

the Western District of Washington, and filed here-

in and presented to the Court his petition praying

for the allowance of a writ of error, an assignment

of errors intended to be ur^ed by him, praying, also,

that a transcript of the record and proceedings and

papers upon which the judgment herein was rendered,

duly authenticated, may be sent to the United States

Circuit Court of Appeals for the ninth judicial cir-

cuit, and that such other and further proceedings

may be had as may be proper in the premises.

On consideration whereof, the Court does allow the

writ of error without bond.

JEREMIAH NETERER,
United States District Judge, for the Western Dis-

trict of Washington, Northern Division.
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[Endorsed] : Order Allowing Writ of Error. Filed

in the U. S. District Court, Western Dist. of Wash-

ington, Northern Division. Nov. 10, 1916. Frank

L. Crosby, Clerk. By Ed M. Lakin, Deputy. [61]i

In the District Court of the United States, for the

Western District of Washington, Northern Divi-

sion.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY,
a Corporation, and EVERETT IMPROVE-
MENT COMPANY, a Corporation,

Defendants.

Order Directing Transmission of Original Exhibits

to Appellate Court.

Now on this 9th day of January, 1917, upon motion

of Clay Allen, United States Attorney, and for suffi-

cient cause appearing, it is ordered that the Plain-

tiff's Original Exhibits Nos. 1, 2 and 3, filed and in-

troduced as evidence upon the trial of this cause, be

by the clerk of this court forwarded to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, there to be inspected and considered, together

with the transcript of the record on appeal in this

cause.

JEREMIAH NETERER,
District Judge.

-^
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[Endorsed] : Order to Transmit Original Exhi-

bits. Filed in the U. S. District Court, Western

Dist. of Washington, Northern Division. Jan. 9,

1917. Frank L. Crosby, Clerk. By Ed M. Lakin,

Deputy. [62]i

In the District Court of the United States, for the

Western District of Washington, Northern Divi-

sion,

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RilVER BOOM COMPANY,
a Corporation, and EVERETT IMPROVE-
MENT COMPANY, a Corporation,

Defendants.

Order Extending Time to and Including February

10, 1917, to Prepare, etc., Transcript of Record.

Now on this 5th day of December, 1916, upon

motion of proctor for plaintiff and for sufficient

cause appearing, it is ordered that the time within

which the clerk of this Court may prepare, certify

and transmit to the United States Circuit Court of

Appeals the transcript of the record in this cause

be, and the same is hereby extended to and includ-

ing the 10th day of February, 1917.

JEREMIAH NETERER,
District Judge.
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[Endorsed]: Order Extending Time to Send

Transcript to Circuit Court of Appeals. Filed in

the U. S. District Court, Western Dist. of Washing-

ton, Northern Division. Dec. 5, 1916. Frank L.

Crosby, Clerk. By Ed M. Lakin, Deputy. [63]

In the District Court of the United States, for the

Western District of Washington, Northern Divi-

sion.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY,
a Corporation, and EVERETT IMPROVE-
MENT COMPANY, a Corporation,

Defendants.

Order Extending Time to and Including April 1,

1917, to Prepare, etc., Transcript of Record.

Now, on this 8th day of February, 1917, upon

motion of proctor for plaintiff and for sufficient

cause appearing, it is ordered that the time within

which the clerk of this Court may prepare, certify

and transmit to the United States Circuit Court of

Appeals the transcript of the record in this cause

be, and the same is hereby extended to and includ-

ing the 1st day of April, 1917.

JEREMIAH NETERER,
District Judge.

^
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[Endorsed]: Order Extending Time to Send

Transcript to Circuit Court of Appeals. Filed in

the U. S. District Court, Western Dist. of Washing-

ton, Northern Division. Feb. 8, 1917. Frank L.

Crosby, Clerk. By Ed M. Lakin, Deputy. [64]

In the United States Circuit Court of Appeals, Ninth

Circuit.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff in Error,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Cor-

poration, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants in Error.

Writ of Error (Copy).

United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States of America : To

the Honorable Judges of the District Court of

the United States for the Western District of

Washington, Northern Division

:

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said District Court before you, or some of you,

betv^een the United States of America, as plaintiff

and Snohomish River Boom Company, a corporation,

and Everett Improvement Company, a corporation,

as defendants, a manifest error hath happened, to the
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great damage of the said United States of America,

plaintiff, as by its complaint appears, we being will-

ing that error, if any hath been, should be duly cor-

rected, and full and speedy justice done to the parties

aforesaid in this behalf, do command you, if judg-

ment be therein given, that then under your seal, dis-

tinctly and openly you send the record and proceed-

ings aforesaid, with all things [65] concerning the

same to the United States Circuit Court of Appeals

for the Ninth Circuit, together with this writ, so that

you have the same at the city of San Francisco, in the

State of California, where said court is sitting in said

circuit within thirty days from the date hereof, to wit,

the day of December, A. D. 1916, in the said Cir-

cuit Court of Appeals to be then and there held, that

the record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further

to be done therein to correct that error, what of right,

and according to the laws and customs of the United

States, should be done.

WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the United States of

America, this 10th day of November, 1916.

[Seal] FRANK L. CROSBY,
Clerk of the United States District Court for the

Western District of Washington, Northern Divi-

sion.

Allowed this 10th day of November, 1916.

JEREMIAH NETERER,
Judge of the District Court of the United States, for

the Western District of Washington, Northern

Division.

^
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Received a copy of the within Writ of Error this

14th day of Nov., 1916.

J. A. COLEMAN,
Attorney for Defendant. [66]

[Endorsed] : No. 2469. In the Circuit Court of

the United States, for the Ninth Circuit. United

States of America, Plaintiff in Error, v. Snohomish

River Boom Company, a Corporation, et al., Defend-

ants in Error. Writ of Error. Filed in the U. S.

District Court, Western Dist. of Washington, Nor-

thern Division. Nov. 10, 1916. Frank L. Crosby,

'^lerk. By Ed M. Lakin, Deputy. [67]

^n the United States Circuit Court of Appeals, Ninth

Circuit.

No. 2469.

U>iITED STATES OF AMERICA,
Plaintiff in Error,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Cor-

poration, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants in Error.

Citation on Writ of Error (Copy).

United States of America,

Ninth Judicial Circuit,—ss.

To Snohomish River Boom Company, a Corporation,

and Everett Improvement Company, a Corpora-

tion, GREETINGS

:

You are hereby cited and admonished to be and
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appear at a session of the United States Circuit

€ourt of Appeals for the Ninth Circuit to be holden

at the city of San Francisco, State of California,

within thirty (30) days from the date hereof, to wit,

on the 10th day of December, A. D. 1916, pursuant

to a writ of error filed in the clerk's office of the

District Court of the United States for the Western

District of Washington, Northern Division, wherein

United States of America is plaintiff in error, and

the Snohomish River Boom Company, a corporation,

and Everett Improvement Company, a corporation,

are defendants in error, to show cause, if any there

be, why the judgment rendered against the said plain-

tiff in error, as in the said writ of error mentioned,

should not be corrected and why speedy justice should

not be done the parties in that behalf. [68]

WITNESS the Honorable JEREMIAH NE-
TERER, Judge of the United States District Court

for the Western District of Washington, Northern

Division, this 10th day of November, 1916.

JEREMIAH NETERER,
United States District Judge.

Received a copy of the within Citation this 14th

day of Nov., 1916.

J. A. COLEMAN,
Attorney for Defendant.

[Endorsed] : No. 2469. In the Circuit Court of

the United States for the Ninth Circuit. United

States of America, Plaintiff in Error, v. Snohomish

River Boom Company, a corporation, et al.. Defend-

ants in Error. Citation on Writ of Error. Filed

in the U. S. District Court, Western Dist. of

^
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Washington, Northern Division, Nov. 10, 1916.

Frank L. Crosby, Clerk. By Ed M. Lakin, Deputy.

[69]

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOMCOMPANY, a Corp.,

and EVERETT IMPROVEMENT CO.,

Defendants.

Praecipe for Transcript of Record.

To the Clerk of the Above-Entitled Court

:

You will please prepare record for purposes

of Writ of Error in the Circuit Court of Appeals for

the Ninth Circuit and include therein the following,

to wit : Complaint, Summons, Marshal 's Return of

Service; Answer; Opinion of Court; Judgment;

Stipulation Extending Time to File Bill of Excep-

tions ; Order Extending Time to File Bill of Excep-

tions ; Order Further Extending Time to File Bill of

Exceptions; Bill of Exceptions; Order Allowing

Same; Petition for Writ of Error; Assignment of

Errors ; Order Allowing Writ of Error ; Citation in

Error ; Writ of Error ; Order Transmitting Original
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Exhibits ; Orders Extending Time to File Transcript

of Record.

CLAY ALLEN and

WINTER S. MARTIN,
United States Attorney and Asst. U. S. Atty,

For Plaintiff.

[Endorsed] : Praecipe. Filed in the U. S. Dis-

trict Court, Western District of Washington, North-

ern Division. Mar. 26, 1917. Frank L. Crosby,

Clerk. By Ed M. Lakin, Deputy. [70]

In the District Court of the United States for the

Western District of Washington^ Northern Divi-

sion.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SNOHOMISH RIVER BOOM COMPANY,
a Corporation, and EVERETT IMPROVE-
MENT COMPANY, a Corporation,

Defendants.

Certificate of Clerk U. S. District Court to

Transcript of Record, etc.

United States of America,

Western District of Washington,—ss.

I, Frank L. Crosby, Clerk of the United States

District Court, for the Western District of Wash-

ington, do hereby certify the foregoing 70 type-

v^ritten pages, numbered from 1 to 70, inclusive, to

be a fuU, true and correct copy of the record and
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proceedings in the above and foregoing entitled

cause and the entire record as the same remain of

record and on file in the office of the clerk of said

court, save and excepting Plaintiff's Exhibits Nos.

1, 2 and 3, separately certified of even date here-

with, and transmitted to the Circuit Court of Ap-

peals, there to be inspected and considered, together

with the record upon appeal in this cause—said

exhibits being transmitted pursuant to the order

of the District Court made in the said cause January

9, 1917, and that the same constitutes the record on

appeal from the Judgment of the District Court of

the United States, for the Western District of

Washington, to the United States Circuit Court of

Appeals for the Ninth Judicial Circuit. [71]

I further certify that I hereto attach and here-

with transmit the original Citation and Writ of

Error issued in this cause.

I further certify the following to be a full, true

and correct statement of all expenses, costs, fees

and charges incurred by or on behalf of the plaintiff

in error for making record, certificate or return to

the United States Circuit Court of Appeals for the

Ninth Circuit in the above entitled cause, to wit:

Clerk's fee (Sec. 828 R. 8. R. S.) for

making record, certificate or re-

turn, 155 fohos at 15c $ 23.25

Certificate of Clerk to transcript of

record—4 folios at 15c .60
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Seal to said Certificate .20

Certificate of Clerk to original exhibits,

3 folios at 15c .45

Seal to said Certificate .20

Total $ 24.70

I hereby certify that the above cost for preparing

and certifying record amounting to $24.70, charge-

able to the United States, will be included in my
account against the United States for Clerk's fees

for the quarter ending March 31, 1917.

In testimony whereof, I have hereunto set my
hand and affixed the seal of said District Court, at

Seattle, in said District, this 27th day of March,

1917.

[Seal] FRANK L. CROSBY,
United States District Clerk. [72]

In the United States Circuit Court of Appeals, Ninth

Circuit.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff in Error,

vs.

SNOHOMISH RIVER BOOM COMPANY,
a Corporation, and EVERETT IMPROVE-
MENT COMPANY, a Corporation,

Defendants in Error.
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Citation on Writ of Error (Original).

United States of America,

Ninth Judicial Circuit,—ss.

To Snohomish River Boom Company, a Corpora-

tion, and Everett Improvement Company, a

Corporation, GREETINGS:
You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit to be holden

at the City of San Francisco, State of California,

within thirty (30) days from the date hereof, to wit,

on the 10th day of December, A. D. 1916, pursuant

to a writ of error filed in the clerk's office of the

District Court of the United States for the Western

District of Washington, Northern Division, wherein

United States of America is plaintiff in error, and

the Snohomish River Boom Company, a Corpora-

tion, and Everett Improvement Company, a Cor-

poration, are defendants in error, to show cause, if

any there be, why the judgment rendered against

the said plaintiff in error, as in the said writ of

error mentioned, should not be corrected and why
speedy justice should not be done the parties in that

behalf. [73]

WITNESS the Honorable JEREMIAH NE-
TERER, Judge of the United States District Court

for the Western District of Washington, Northern

Division, this 10th day of November, 1916.

JEREMIAH NETERER,
United States District Judge. [74]
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[Endorsed] : No. 2469. In the Circuit Court of

the United States for the Ninth Circuit. United

States of America, Plaintiff in Error, v. Snohomish

River Boom Company, a Corporation, et al.. Defend-

ants in Error. Citation on Writ of Error. Filed in

the U. S. District Court, Western Dist. of Washing-

ton, Northern Division. Nov. 10, 1916. Frank L.

Crosby, Clerk. By Ed M. Lakin, Deputy.

Received a copy of the within Citation this 14th

day of Nov., 1916.

J. A. COLEMAN,
Attorney for Defendant. [75]

In the United States Circuit Court of Appeals, Ninth

Circuit.

No. 2469.

UNITED STATES OF AMERICA,
Plaintiff in Error,

vs.

SNOHOMISH RIVER BOOM COMPANY, a Cor

poration, and EVERETT IMPROVEMENT
COMPANY, a Corporation,

Defendants in Error.

Writ of Error (Original).

United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States of America : To

the Honorable Judges of the District Court of

the United States for the Western District of

Washington, Northern Division:

Because in the record and proceedings, as also in
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the rendition of the judgment, of a plea which is in

the said District Court before you, or some of you, be-

tween the United States of America, as plaintiff and

Snohomish Eiver Boom Company, a corporation, and

Everett Improvement Company, a corporation, as

defendants, a manifest error hath happened, to the

great damage of the said United States of America,

plaintiff, as by its complaint appears, we being will-

ing that error, if any hath been, should be duly cor-

rected, and full and speedy justice done to the parties

aforesaid in this behalf, do command you, if judg-

ment be therein given, that then under your seal, dis-

tinctly and openly you send the record and proceed-

ings aforesaid, with all things [76] concerning the

same to the United States Circuit Court of Appeals

for the Ninth Circuit, together with this writ, so that

you have the same at the city of San Francisco, in

the State of California, where said Court is sitting

in said circuit within thirty days from the date here-

of, to wit, the day of December, A. D. 1916, in the

said Circuit Court of Appeals to be then and there

held, that the record and proceedings aforesaid being

inspected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right, and according to the laws and customs of

the United States, should be done.
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WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the United States of

America, this 10th day of November, 1916.

[Seal] FRANK L. CROSBY,
Clerk of the United States District Court for the

Western District of Washington, Northern

Division.

Allowed this 10th day of November, 1916.

JEREMIAH NETERER,
Judge of the District Court of the United States, for

the Western District of Washington, Northern

Division. [77]

[Endorsed] : No. 2469. In the Circuit Court of

the United States for the Ninth Circuit. United

States of America, Plaintiff in Error, vs. Snohomish

River Boom Company, a Corporation, et al., Defend-

ants in Error. Writ of Error. Filed in the U. S.

District Court, Western Dist. of Washington, North-

ern Division. Nov. 10, 1916. Frank L. Crosby, Clerk.

By Ed M. Lakin, Deputy.

Received a copy of the within Writ of Error this

14th day of Nov., 1916.

J. A. COLEMAN,
Attorney for Defendant. [78]

[Endorsed]: No. 2962. United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Plaintiff in Error, vs. Snohomish

River Boom Company, a Corporation, and Everett

Improvement Company, a Corporation, Defendants

^
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in Error. Transcript of Record. Upon Writ of Error

to the United States District Court of the Western

District of Washington, Northern Division.

Filed March 30, 1917.

FRANK D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

^
Deputy Clerk.
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IN THE

United States Circuit Court

of Appeals

For the Ninth Circuit

THE UNITED STATES OF AMERICA,
Plaintiff in Error,

vs.

SNOHOMISH RIVER BOOM COMPANY,
a corporation, and EVERETT
IMPROVEMENT COMPANY, a corpo-

ration,

Defendants in Error.

UPON WRIT OF ERROR TO THE UNITED
STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF
WASHINGTON, NORTHERN

DIVISION.

Brief of Plaintiff in Error

STATEMENT OF THE CASE.

This action is one in ejectment brought by the

United States to recover possession of a triangular

strip of tide-land at the mouth of Ebey Slough in

the waters adjacent to a part of the Tulalip Indian

^



—first, the true location of the southeastern boun-

dary of the Tulalip Indian Reservation in that

portion of it which locates and definitely fixes the

mouth of Ebey Slough; and second, even though

the land in suit is found to lie outside the reserva-

tion boundary, is it a part of the reservation by

reason of being accretion lands attached to the

upland.

In this connection it should be noted that the

court found that the land in question was detached

and separated from the adjoining main land by a

deep-water channel

ASSIGNMENTS OF ERROR.

I.

The Court erred in granting the motion of

defendants for a dismissal of said cause for the

reason that judgment should have been rendered

for the plaintiff upon all the evidence in the cause.

II.

The Court erred in holding that the lands

described in the complaint title and possession to

which were sought in the present action were not

a part of the Tulalip Indian Reservation.



III.

The Court erred in holding that the mouth of

Ebey Slough as determined and fixed by the United

States engineers in the course of the reservation

survey controlled and fixed the mouth of said

Ebev Slough.

IV.

The Court erred in holding that the lands in

question was tide-land which was not a part of the

Indian reservation.

V.

The Court erred in not entering judgment in

favor of the plaintiff upon all the evidence in the

case according to the prayer of the complaint.

VI.

The Court erred in dismissing said cause.

AEGUMENT.
The government's contention in this case is

that the triangular strip of land in issue in this

case is a part of the Tulalip Indian Reservation

and as such never vested in the state of Washing-

ton and therefore a title deraigned from the state

would be null and void and the defendants would

^
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be liable in ejectment.

The first question which arises is; did the

court err in holding that the southeastern boundary

of the reservation followed the sinuosities of the

shore line north to the point arbitrarily designated

by the surveyor as the mouth of Ebey Slough?

The government contends that Ebey Slough

continues south far enough to include this triangu-

lar piece of tide-land. The court has fixed the

mouth at the cross point on the diagram (see page

18, transcript) far inside the slough and opposite

the narrow mouth of Kwilt-Cedar Creek, whereas

the slough widens in its course south and really

extends to the land in issue. If the court should

agree with the plaintiff in error in its contention

that the southeastern boundary of the reservation

is not at the point fixed by the court but follows

in a straight line to the point of beginning across

the broad open mouth of the slough from the most

southern tip of the reservation land, then the court

must as a consequence hold that the land in issue

which as a physical fact lies inside the reservation

line contended for, is a part of the Tulalip Indian



Reservation. If, on the other hand, this court

should agree with the lower court in its finding

respecting the reservation line, the further ques-

tion arises, viz., does it follow as a matter of law

that a detached sand bar separated from the main-

land by a narrow channel but immediately adjacent

thereto is not such tide-land as becomes a part of

the reservation?

Point One.

The reservation line referred to should extend

from the southernmost tip of the reservation in

a straight line to the point of beginning across the

broad mouth of the slough.

President Grant by executive order, December

23, 1873, fixed the boundaries of the Tulalip Reser-

vation pursuant to the treaty of 1855 as follows:

** Beginning at low v/ater mark on the

north shore of Steamboat Slough at a point

where the section line between sections thirty-

two and thirty-three of to\^^lship twenty north,

range five east, intersects the same; thence

north * * *
; thence west * * * to low

water mark on the shore of Port Susan ; thence

southeasterly with the line of low water mark

along said shore to the shores of Tulalip Bav

^
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and Port Gardner with all the meanders there-

of, and across the mouth of Ebeys Slough to

the place of beginning."

Reference to plaintiff's Exhibit I shows that

the southerly boundary of the reservation extends

to the most southerly part of the reservation, to wit,

Priest Point, before coming to the next call, which

is, *'and across the month of Ehei/^s Slough to the

place of heginning/'

Why then should the court follow the arbitrary

course of the surveyor and go inland with the sinu-

osities of the shore far up into the slough across

the Kwilt-Cedar creek to the arbitrary point se-

lected by the surveyor as the slough mouth?

The evidence shows that the original survey

of the reserA^ation was commenced on the 6th day

of August, 1873, and continued until May 22, 1874.

(See Surveyor-General Fitz-Henry's testimony at

page 39 of Transcript.)

The President's proclamation was not made

until December of 1873. It was evidently the pur-

pose of the Indian Office to have the survey work

well advanced before submitting the proclamation



to the President for signature.

Mr. Fitz-Henry was then asked:

*'Q. Do you know and have you examined

the records to ascertain whether this survey

which was actually made followed the call of

the presidential proclamation establishing the

reservation ?

''A. The east and north boundary was sur-

veyed and monumented according to the proc-

lamation, but that portion of the boundary

line bordering on the Sound, or the salt water

was never monumented. The meander line was

surveyed along mean high-water line for the

purpose of ascertaining the area of the frac-

tional lots bordering on salt water."

Transcript, p. 39.

And again, Mr. Fitz-Henry after stating that a

supplemental map and survey showing the bound-

aries of the Indian Agency were made on June 24,

1874, was asked:

"Q. Now referring to the survey of 1874,

does that in any way attempt to locate the

south and west line of the reservation along

salt water?

A. No, sir. That survey, according to the

proclamation, or the boundary line according

^
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to the proclamation, was never made or at-

tempted to be made. The only siirve.y along

the water front was made to determine the area

of the fractional lots."

Transcript, p. 40.

And again the same witness was asked:

^'Q. And the survey of 1903 and 1904 you

refer to the lines of the reservation there?

A. That refers to the agency on Tulalip

Bay and the north and east boundary which

was monumented. There has never been any

attempt on the part of the government to

monument the boundary along the water front.

Q. So that the surveys of 1903 and 1904

re-set, and re-establish the east and north line

of the reservation?

A. Yes, sir.

Q. And no effort was made to outline the

land below the high-water mark or to change

the meander line originally made?

A. No, sir.

Q. Mr. Fitz-Henry, have there been any oth-

er surveys excepting the three you have testi-

fied to?"

A. No, those are the only surveys that have
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been made. That is what my office records

show.

Q. And in the surveys thus made only one

of them, the original survey, had anything to

do with the meander line?

A. The original survey surveyed the mean-

ders of mean high-water line along the water

front.

Q. How do you explain the fact that the

meander line of the first survey followed the

sinuosities of the shore of Ebey Slough away
up inside the mouth and beyond the mouth?
(Transcript, p. 41.)

A. That meander line was run to deter-

mine the area of the upland portion of the

reservation and to separate the water survey

from the land survey.

Q. And without regard to the actual call

of the reservation?

A. No, sir.

Q. Mr. Fitz-Henry, where would the line

in your judgment, following the call of the res-

ervation, where would that line be?

(Objection and argument.)

The Court: He may state where he be-

lieves the line of low-water mark would be.

Q. (Mr. Martin) : Just outline it, Mr.

~y
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Fitz-Heniy.

A. It would be impossible to follow the

survey all the way around here. To determine

the low water line would recjuire a system of

soundings and markings by buoys. You would

have to survey along the high-water line. Oth-

erwise it would take a year or more to deter-

mine that and mark it at low w^ater, so there

has been no attempt on the part of the Gov-

ernment (Transcript, p. 42) to monument the

low-water line.

Q. The surveys made by your office are

along the line of mean high water?

A. Yes, sir, the meander line was of the

mean high water; that we have was made for

determining the area of the upland portion of

the reservation for allotment purposes."

(Transcript, p. 43.)

At this point the expert engineer and Surveyor

General was asked his opinion whether the meander

line referred to was the proper boundary line of

the reservation. This question was disallowed on

objection, although it would seem to be a mixed

question of law and of technical fact, the expert

answer to which would enlighten the court. It
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would have served to distinguish between a bound-

ary line conforming to the calls of the proclama-

tion establishing the reservation, and an arbitrary

engineer's line projected for the purpose of com-

puting upland area, probably a base line for other

work.

The witness was then asked:

''Q. What reference is made to the mouth
of Ebey Slough in the field notes?

A. In meandering the high-water line

there is a little designation by the surveyor

where the mouth of Ebey Slough is." (Tran-

script, pp. 43-44.)

'*Q. Will you take this map and mark
those two courses and distances where the sur-

veyor goes beyond the mouth of Ebey Slough.

A. He continues on up across the reserva-

tion to meander that line. That is the course

right there (indicating on the map) and that

is the point right there.

Q. The language on the plat, 'Mouth of

Ebey Slough according tx) meander notes of

United States Government,' that is the point?

A. Yes, sir, that is the point right there."

^
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(Transcript, p. 45.)******
''Q. And that meander of Ebey Slough does

not pretend to conform to the low-water line or

at any point along the shore.

A. No.

Q. Is there any reference other than you

have already mentioned as to the location of the

mouth of Ebey Slough in the surveys?

A. No, there has never been any monument.

There is no place designated by a moniunent as

Ebey Slough." (Transcript, p. 46.)

It will thus be seen that the presidential procla-

mation was not followed in the surveys. The first

survey commenced three months before the reser-

vation was established and continued into 1874.

The east line running north and south and the

north line running east and west were run accord-

ing to the calls of the proclamation. The water

boundaries were fixed by the proclamation as the

line of low-water mark on the shores of Port

Susan and then we have for the next call,

"Then southeasterly with the line of low-

water mark along said shore and the shores of

Tulalip Bay and Port Gardner, with all the
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meanders thereof, and across the month of

Ehey Slough to the place of beginning/^

There was no attempt to establish the water

boundary. Certainly a high-water meander shore

line is not the same as the line marking mean low

tide.

Meander is defined in the Standard Dictionary

as, ''to wind about, turn or flow around, to survey

roughly, to wind and turn while proceeding in a

course."

Nothing is said of proceeding by the meanders

of the slough to any arbitrary point. The language

particularly calls for the reservation line to fol-

low low-water mark up into Tulalip Bay and Port

Gardner and then as if the necessity for observing

the sinuosities, indentation or irregularties of the

shore line were at end, recites:

**And across the mouth of Ebey Slough

to the place of beginning."

Evidently the proclamation as drawn contemplated

that the mouth of Ebey Slough was immediately

at hand so that the line when it left Priest Point

(the most southerly point of land before you enter
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the slough) would immediately strike out across the

broad open mouth of the slough to the point of

beginning.

Plaintiff in error will concede that the court

has to determine the mouth of Ebey Slough from

the language of the proclamation. There is noth-

ing in the language employed which requires the

court to follow an arbitrary line, established solely

for purpose of computing the area and fixing the

location of allotments of upland. Neither is there

any compelling reason why the surveyor's notation

in his field notes should be followed to determine

and fix the mouth of Ebey Slough. The testimony

shows that the line marking the mouth of the slough

was never monumented. The only reference to it

was the X mark on the map taken from the field

notes and this line as surveyed made no attempt

to establish th(^ reservation boundary.

The government contends that the question is

a geographical one, viz., where is the mouth of a

river or slough which reaches out and into a great

bay or wide arm of the sea? Should the line of

the sea into which the river flows and the line of the
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mainland touching the sea on each side of the river

or bay mouth be taken, or should one proceed in-

land along the shores of this arm of the sea or

wide river mouth to a point where the river nar-

rows sufficiently to be bridged or forded *?

Reference to the drawing at page 18 of the

Transcript and to the exhibit submitted with the

record, will show that the construction contended

for does no violence to reason, nor to the physical

or geographical facts, whereas to proceed far inland

across the mouth of Kwilt-Cedar Creek to an arbi-

trary point fixing the mouth of Ebey Slough does

violence to both. No law which we could cite would

be at all useful to the court under the circum-

stances. The court has for its legal guide the

calls of the presidential proclamation and it must

construe the same in a manner consistent with the

intention of the framer of the Act. The plain

words used indicate to the writer's mind a pur-

pose to stop following the irregularities of the shore

and to strike out boldly across the broad mouth of

the slough without waiting for the surveyor to

meander inland and select his own line.
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If this court adopts the reasoning advanced

and construes the call in question as projecting the

boundary in a straight line across the broad area

of water at the mouth of Ebev Slough where it

enters the Sound, then the other contentions of

plaintiff in error must be supported, viz., the tri-

angular strip of land lies inside the reservation

line and therefore is government land to which the

State of Washington had not title. It then follows

that ejectment will lie to recover the land as be-

longing to the Indian Reservation.

Point Two.

Should the court hold with the lower court as

to the location of the boundary line at the point

arbitrarily selected by the surveyor, there is still

another question, viz., is the triangular strip of

land in issue not a part of the reservation because

of its tideland character without regard to the

existence of a small deep water channel between

it and the main land when the land and the chan-

nel were clearly caused by tidal action?

By the enabling act Washington was admitted

on the condition of disclaiming title, control and

1
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jurisdiction of Indian lands. In section one of

article 26 of the State Constitution this provision

of the enabling act was incorporated verbatim and

in addition this further disclaimer was written, viz.

:

"All title in and claim to all tide, swamp
and overflowed lands patented bv the United

States, provided the same is not impeached by

fraud."

Jones vs. Callvert, 32 Wash. 610.

Treating the proclamation establishing the res-

ervation as a grant by the general government to

the Indian Department for the benefit of the In-

dians, did not the government intend to grant the

adjoining tide lands? And conceding that it did,

what then is the legal situation respecting a de-

tached strip of tide land or sand bar which has been

formed by the accumulation of silt due to changing

tidal conditions?

This land was made by the mud and silt de-

posited by the slough and will undoubtedly in time

become a part of the mainland, by process of accre-

tion. It is only separated by a small channel, as a

reference to the exhibit maps will show. On either
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side of the mouth of Ebey Slough on the Sound, the

reservation line by the proclamation runs to mean

low water. This line when extended or projected

across Ebey Slough would obviously include the

triangular strip of land because by the calls of the

proclamation, the southeasterly boundary line after

emerging from Ebey Slough (assuming for the sake

of argument that the lower court is right with ref-

erence to the mouth of Ebey Slough) continues

easterly along the north shore of Steamboat Slough

to the place of beginning. A straight line from

Priest Point across this body of water, whatever

its name, picks up the reservation boundary on the

opposite shore and continues to the point of be-

ginning.

Why, then, does not all the tide land on the

easterly side of the slough extend westerly to low

water at the channel edge between the triangular

strip and Priest Point?

The government owns the tide lands adjacent

to the reservation and did not part with them by

admitting AVashington as a state.

Jones vs. CoMveH, supra;
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Schively vs. BaivTby, 152 U. S. 1;

'JJnited States vs. Winans, 198 U. S. 371.

For these reasons it would seem that the gov-

ernment owns the land in suit because it is prac-

tically a part of the reservation tide lands. Finally

we argue that the government owns this triangular

strip of land because of its ownership of the lands

opposite this land on each side of the slough as

one of the attributes of riparian ownership, par-

ticularly when you consider the express disclaimers

on the part of the state.

The owners of land bordering on navigable

waters are entitled to any increase of the soil by

accretion.

New Orleans vs. United States, 35 U. S. 662.

Jones vs. Soidard, 65 U. S. 41.

The owner of land on both sides of a river

above tide w^aters owns the islands therein to the

extent of the length of his lands opposite to them.

Granger vs. Avery, 64 Me. 292.

See also McCullough vs. Wall, 53 Am. Dec. 715,

where it is said:
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**Biit islands in rivers, like rocks (which

are only small islands), fall under the same

rules concerning ownership which apply to the

soil covered by water. This proposition, which

seems to have been established by a considera-

tion of the instances of islands formed by allu-

vial deposits, embraces all islands, whether of

recent formation or remote origin: 3 Kent's

Corn. 427; 2 Bla. Com. 261; Ingraham vs. Wil-

yinson, 4 Pick. 269 (16 Am. Dec. 342) ; Har-

grave's Lair Tracts, 5-36. If they have not

been otherwise appropriated by some lawful

means, they belong in severalty to the owners

of land on each side of the stream, according

to the line of division which would have existed

if they had continued under water. An island

lying on one side of the fiJunt aquae belongs to

the owner of the bank on that side if no op-

posing right to it has been lawfully acquired

by another person. If it is situated so near

the middle of the river that the original fihnn

aquae passed through it, and no opposing right

has been acquired, it belongs to the owners on

the two banks, according to the original divid-

ing line."

See also case of Freeman et al. vs. Bellegarde

et al. (Cal. 1895 Supreme Courts 41 Pac. 389,

which holds that a boundary running to the mouth

of a certain creek, thence ascending said creek

i
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made the thread of the ereek the boundary line,

regardless of the last named courses and distances

even though the creek was a tidal stream.

This case applies with striking force to the

present case. It sustains our argument that the

boundary line would be the center of the slough.

It would seem to settle any doubt as to the title of

accretion land lying within the mouth of this body

of water.

These cases would seem to establish the right on

the part of the government to the island formed

between the two shores of Port Gardner Bay or

Ebey Slough without regard to where the bound-

ary line crosses the slough. Granting the defend-

ant's contention that the boundary line follows the

sinuosities of the shore line on its course to the

arbitrary point selected by the surveyor, yet the

line turns south on the opposite shore to a point

immediately opposite Priest Point in a straight

line before turning east along the north shore of

''Steamboat Slough to the point of beginning."

The government originally had title to all of

the land under navigable water, in trust for the



24

benefit of the people. It carved out of the public

domain certain Indian lands which lay on each side

of a navigable bay or slouch mouth. The state of

Washington disclaimed title to Indians' lands and

to tide lands. The land in question was formed by

alluvial accretions and lies between the shores or

banks of the slough or bay within the bay mouth as

established by a straight line laid squarely across

it, whatever you may call this body of water.

Upon these considerations we believe the court

erred in dismissing the case on motion for a non-

suit, for the maps, plat and location of the slough,

and its approaches, as w^ll as the location of the

land in issue, clearly show it to be government land.

Respectfully submitted,

CLAY ALLEN,

j

United States Attorney.

WINTER S. MARTIN,

[.^ Assistant United States Attorney.
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STATEMENT OF THE CASE.

This action of ejectment, tried without a jury,

was at the conclusion of the case of the plaintiff

m error dismissed upon motion of the defendants

J



in error, on the ground that the plaintiff in error

had failed to establish its ownership or right to

possession of the tide lands involved.

The facts are undisputed. Most of them re-

late to geographical and historical matters within

the judicial knowledge of the court. Briefly they

are as follows: The treaty between the United

States and certain Indian tribes, which is set forth

in 12 U. S. Statutes at Large, 927 et seq., was con-

cluded on January 22, 1855, and proclaimed April

11, 1859. By its terms the several Indian tribes

therein mentioned ceded, relinquished and con-

veyed to the United States all their right, title and

interest in and to a large part of the Northwestern

portion of what is now the State of Washington.

In regard to the Tulalip Indian Reservation the

treaty contained the following:

"Article 3. There is also reserved from

out of the lands hereby ceded the amount of

thirty-six sections, or one township of land, on

the Northwestern shore of Port Gardner and

north of the mouth of the Snohomish River,

including Tulalip Bay and the aforesaid men-
tioned Kwilt Ceda Creek for the purpose of
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establishing thereon an agricultural and in-

dustrial school * * *."

The reference to the Kwilt Ceda is contained

in Article II of the treaty and is as follows

:

"There is, however, reserved for the pres-

ent use and occupation for said tribes and

bands, the following tracts of lands, viz :
* * *

the amount of two sections or 1280 acres, on

the north side of Hwhomish Bay and the creek

emptying into the same called Kwilt Ceda,
* * * ))

On December 23, 1873, President Grant by an

executive order defined and described the boun-

daries of the Tulalip Indian Reservation as fol-

lows:

"Beginning at low water mark on the

north shore of Steamboat Slough at a point

where the section line between Sections 32 and
33 of township 30 north, range 5 east inter-

sects the same; thence north on the line be-

tween sections 32 and 33, 28 and 29, 20 and 21,

16 and 17, 8 and 9, and 4 and 5 to the township

line between townships 30 and 31 ; thence west

on said township line to low water mark on the

shore of Port Susan; thence Southeasterly

with the line of low water mark along said



shore and the shores of Tulalip Bay and Port

Gardner, with all the meanders thereof, and
across the mouth of Ebey's Slough, to the place

of beginning."

The United States caused a survey of the

Tulalip Indian Reservation to be made, the work

of which commenced August 6, 1873, and continued

until May 22, 1874. Trans, 39. Based on that sur-

vey an official map was made, an exemplified copy

of which is in the record, marked plaintiff's Ex-

hibit No. 1. The field notes of this survey are in

the evidence, marked plaintiff's Exhibit No. 3.

Trans. 45 and 46. There is also in the evidence a

map (plaintiff's Exhibit No. 2), upon which these

field notes have been platted, and this exhibit also

shows the tide land area deeded by the State of

Washington to the predecessors in interest of the

defendants. Trans. 46. This exhibit shows Smith

Island. The blue line shows the tide lands attached

to Smith Island, which tide lands are covered and

uncovered daily by the tide. Trans. 48. It is that

part of these tide lands which are colored black

on the diagram attached to Judge Neterer's memo-

randum decision, (Trans. 18), that are the subject



of this controversy. That portion of these tide

lands do not form an island as one might suppose,

if looking only at said diagram for information.

That part of the tide lands shown by the dark col-

oring on the diagram are only a part of a larger

tract, which attaches to Smith Island. This is

made clear by an examination of the plaintiff's

Exhibit 2. On this exhibit the line of the field

notes is indicated in red. To avoid confusion, it

may be necessary to explain that the red line

around Smith Island and the land south of the

Snohomish River has nothing to do with the Reser-

vation, as Smith Island and that land admittedly

are not within the boundaries of the Reservation.

The purpose in showing Smith Island on that

exhibit was to show that the tide lands in dispute

attach to Smith Island, and do not attach to any

part of the upland of the Indian Reservation.

These tide lands are enclosed by blue lines on said

plat. It is not disputed that there is a deep water

navigable channel between said tide lands and the

upland of the Reservation.

It is admitted, because affirmatively pleaded

in the answer and not denied by the reply, (Trans.

J



10-15), that at the time of the admission of the

State of Washington into the Union the tide lands

involved in this litigation were under the tide

waters and within the limits of said state, and

thereupon became the property of said state, and

that on February 4, 1893, the State of Washington,

for a valuable consideration and pursuant to the

laws of said state, granted and conveyed to the

Everett Land Company certain tide lands, which

are appurtenant to Smith Island, (not a part of

said Indian Reservation), and that the tide lands

in dispute herein are a part of the tide lands so

conveyed by the State of Washington to said com-

pany, and that the defendant Everett Improvement

Company by several mesne conveyances from the

Everett Land Company has become and now is the

owner of the tide lands described in the complaint

and that it has leased a portion thereof to the

defendant Snohomish River Boom Company. It

was alleged in the complaint that the tide lands

in dispute had grown up since the date of the

executive order, but the Government offered no

proof to sustain that allegation, but on the con-



trary admitted upon the trial that these tide lands

which admittedly attach to uplands not a part of

the Indian Reservation, had been in existence so

long that the memory of man runneth not to the

contrary. Trans. 47, 48.

THE QUESTION IN DISPUTE.

The Government bases its contention that the

tide lands involved herein are within the boun-

daries of the Tulalip Indian Reservation solely

upon its construction of the language "and across

the mouth of Ebey Slough, to the place of begin-

ning," contained in the executive order describing

the boundaries of the Reservation. There is no

question about the east boundary, or about the

north boundary, or about the westerly boundary

of the Reservation. The dispute arises over the

southerly boundary. The Government contends

that the words "across the mouth of Ebey Slough,

to the place of beginning," describe a straight line

from the point of low water at the southermost

point of the Reservation eastward and slightly

northward to the southeast corner of the Reserva-

tion, which latter corner is on Steamboat Slough,
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and about a mile directly south of Ebey Slough.

See plaintiff's Exhibit 1. This contention is based

solely on the use of the word "southeasterly," it

being contended that when the line of the westerly

boundary of the Reservation ceases to run south-

easterly it ends, and that the description must be

closed by a straight line from that point to the

place of beginning. The contention of the defend-

ants is that the mouth of Ebey Slough is as indi-

cated in the Government field notes, and that the

southerly boundary of the Reservation is about a

mile north of the north boundary of the tide lands

in dispute herein.

The plaintiff in error also urges for the first

time in its brief that notwithstanding the fact that

the tide lands in dispute may lie outside of the

boundaries of the Indian Reservation, they are

nevertheless a part of the Reservation because of

their tide land character, notwithstanding the ad-

mitted fact that these tide lands are not attached

to any part of the upland of the Reservation, but

are attached to upland admittedly not within the

Reservation, and notwithstanding the further ad~

I
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mitted fact that there is a deep water navigable

channel between these tide lands and any upland

of the Reservation. The mere statement of this

proposition shows its unsoundness.

ARGUMENT.

The Boundaries of the Indian Reservation

It seems to me that the contention of the gov-

ernment to the effect that the southerly boundary

of the Reservation is a straight line from the point

of low water at the southermost point of the Res-

ervation to the southeast corner of the Reservation

cannot be sustained for the following reasons : (for

convenience sake we will refer to said boundary

as the "straight line").

1. To sustain it would imply that the place of

beginning was on Ebey Slough, when as a matter of

fact, accordig to all the maps in evidence, the place

of beginning is not on Ebey Slough but on Steam-

boat Slough and nearly a mile from the nearest

point on Ebey Slough.

2. To sustain it would imply that Ebey

Slough extends south at least to said "straight

J
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line," when as shown by all the maps in evidence

Ebey Slough is but one of several mouths of the

Snohomish river, namely: Ebey Slough, Steamboat

Slough, Union Slough, and the main river, all of

which empty into Port Gardner. Ebey Slough is

the mouth of the river farthest north. About a

mile south of it is Steamboat Slough. The said

"straight line" contended for by the government

does not run near Ebey Slough, but runs into

Steamboat Slough;

3. The said "straight line" contended for by

the Government is inconsistent with the field notes

of the Reservation, which specifically fixes the

mouth of Ebey Slough and so designated it about a

mile north of said "straight line." See Exhibit 3;

4. The establishment of said "straight line"

as the boundary of the Reservation would include

within the boundaries of the Reservation a large

body of water. That this was not intended is ap-

parent from the fact that such was not provided

for in the treaty, which by its terms did include

Tulalip Bay, and the Kwilt Ceda creek;
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5. The treaty gave to the Indians thirty-six

sections of land, but no water except Tulalip Bay

and Kwilt Ceda creek. The actual quantity of land,

including all water included in the Reservation, as

shown by the official map, (Exhibit 2), is 22489.91

acres, which is a quantity more than four hundred

acres in excess of thirty-six sections. To establish

the said "straight line" as a boundary would give

the Indians an additional bay as large as Tulalip

Bay;

6. It is apparent from the executive order

that it was the intention of the Government to give

to the Indians a township of land includinr/ the

tide lands adjoiuiug for the boundary on the

water side is low water mark. The tide lands in

dispute herein, however, did not attach to or ad-

join any of the upland of the Reservation, but did

attach to Smith Island. See Exhibit 3. There is

a navigable channel between the tide lands in dis-

pute and the Reservation upland;

7. An inspection of the official map of the

Reservation (Exhibit 2), shows that the tide lands

in dispute are not included in the Reservation;

J
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8. The argument of counsel for the Govern-

ment to the effect that because the course named

in the description in the executive order of the

western boundary of the Reservation is south-

easterly that the boundary must run from where

the line of low water mark would cease to continue

in a southeasterly direction, in a ^'straight line"

to the point of beginning, is not sound for several

reasons. If the language, "thence southeasterly

with the line of low water mark along said shore

and the shores of Tulalip Bay and Port Gardner,

with all the meanders thereof, etc," would re-

quire a continuous southeasterly course, then the

meandering of Tulalip Bay is entirely wrong, be-

cause to run around the Bay would require not only

a southeasterly course but a northwesterly course.

Aside from that, however, the plain language of

the description in the executive order is not sus-

ceptible of the construction placed upon it by

counsel for the Government. That language re-

quires that the boundary line be run along the

shore of Port Susan and the shores of Tulalip Bay

and Port Gardner, iritJi all tlir meandcn'i thereof,

to the place of beginning. By reason of the fact
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that Ebey Slough empties into Port Gardner, the

meanderings of that body of water would be lost

before the place of beginning could be reached, and

therefore, it became necessary to insert in the de-

scription contained in the executive order the direc-

tion to cross Ebey Slough. The punctuation of the

description contained in the executive order shows

that the words "and across the mouth of Ebey

Slough," constitute a parenthetical phrase. It is

true that the words are not enclosed in parenthesis,

but thereisacomma at each end thereof,which gives

the language the same effect as though they were

enclosed in parenthesis. It being true therefore

that the description contained in the executive or-

der requires the line of the water boundary of the

Reservation to be run coincident with the line of

low water mark along the shores of Port Susan,

Tulalip Bay and Port Gardner, with all the meand-

ering thereof, the only thing left for the court to

determine is how far north towards Ebey Slough

and the Kwilt Ceda creek. Port Gardner extends. If

it extends north of the tide lands in question, then

manifestly the plaintiff has no case. An inspection

of any map in evidence or of any other map of the

J
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locality will show that the mouth of Ebey Slough

is at least a mile north of the tide lands in dispute,

and will also show that Port Gardner extends a

long distance north of said tide lands. Steamboat

Slough is separated from Ebey Slough by land

about a mile in width. The latter slough is just

as important a branch of the Snohomish River

and just as big as Ebey Slough. It is nearly a

mile south of Ebey Slough, and the "straight

line" contended for by the Government as the

boundary of the Reservation does not run into

Ebey Slough at all, but does run into Steamboat

Slough. Manifestly therefore, the tide lands in

dispute are not in the waters of Ebey Slough, but

are in the waters of Port Gardner.

Defendants' Contention As To Boiindari/

The defendants contend that the tide lands in

dispute are not in Ebey Slough or in the mouth

thereof, but that they are in Port Gardner, into

which Ebey Slough, Steamboat Slough, Union

Slough, and the main channel of the Snohomish

River empty. This contention and the reason for

it we have heretofore stated. In addition to what
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we have already said, we desire to call attention

to Article 17 of the Constitution of the State of

Washington, which provides:

"The State of Washington asserts its

ownership to the beds and shores of all nav-

igable waters in the state up to and including

the line of ordinary high tide in waters where
the tide ebbs and flows."

In the same article the state disclaims all title

to all tide, swampy and overflow lands patented

by the United States. The lands involved in this

case have never been patented. Shortly after the

admission of the state, it, by its Board of Tide

Land Commissioners, surveyed and platted these

lands and claimed to own them. This plat was filed

for record and the United States never claimed

any interest in these lands either as trustee for the

Indians or otherwise for about twenty years.

The state, more than twenty years ago, sold these

lands to the grantor of the defendants, and

it and its grantees have ever since that time

paid the taxes thereon. It would seem from

these facts that the United States has ac-

quiesced in the state's claim of ownership, and

in that way the parties themselves have construed

J
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the boundary of the Indian Reservation at the

point in dispute. Again, it is apparent from the

treaty that the Government intended to give to

the Indians thirty-six sections of upland with

the adjoining tide lands, but nothing else, except

Tulalip Bay, which is specifically granted, and

Kwilt Ceda creek, which was also specifically

granted. No other water was granted by the terms

of the treaty, and it is the contention of the Gov-

ernment that the tide lands in question did not

exist at the time of the executive order. Unless the

Indians acquired by virtue of the treaty the water

which formerly existed where the tide lands now

are, they could not rightfully claim said tide lands.

There is another point that sustains the defend-

ants' contention that Ebey Slough does not extend

as far south as the north boundary of the tide

lands in dispute. Article II of the treaty refers

to a bay called therein Hwhomish Bay, and de-

scribed it as the water into which the Kwilt Ceda

empties. The existence of a bay at that point pre-

cludes the idea that Ebey Slough extended south-

ward as far as the north boundary of the tide

lands in dispute.
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Judge Nctcrcr's Views

In the course of his decision Judge Neterer

used the following language, (Trans., 19), which

is so pertinent that we repeat it:

"According to the meander notes of the

U. S. Government, the mouth of Ebey's Slough

is practically at X indicated upon the sketch.

The testimony shows that the land in ques-

tion is a part of the tidelands which extend

from and adhere to Smith Island; that these

lands are separated by a deep water channel

on the west and north and are independent

of the reservation; that Steamboat Slough,

which is navigable, is north of the land, and

the water of Port Gardner is west and forms

a navigable channel between the reservation

and the land in question entering into Ebey's

Slough. I think it must be apparent from an

examination of the treaty, and likewise of

the executive order, that the purpose was to

grant to the Indians tillable land with such

accretions as would naturally belong thereto.

I do not think that it could have been the in-

tention of the executive order to have included

tide lands which were entirely separated and

segregated from the uplands of the reserva-

tion. If it had been the intention to grant any
special water privileges across the navigable

J
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water upon which the reservation borders,

fitting language would have been employed.

A casual reading of the executive order, to-

gether with a consideration of the mouth of

Ebey Slough as fixed by the United States

Government notes, however, is conclusive

upon the plaintiff. The mere fact that the

executive order in general terms, reads, 'south-

easterly' with the line of low-water mark along

said shore * * * of and across the mouth of

Ebey Slough to the place of beginning' cannot

be read to extend across the waters of Port

Gardner, but must be carried to the mouth of

Ebey Slough, even though the course may not

be directly southeasterly to the point of com-
mencement."

Acc7'etion

It it admitted that the tide lands in dispute do

not adjoin the upland of the Indian Reservation.

The map (Exhibit 3) shows that these tide lands

adjoin Smith Island. If they were formed by ac-

cretion, then under well established principles of

law they would form a part of Smith Island. If

therefore, the theory suggested by the complaint

to the effect that these tide lands were actually

formed by alluvial deposits attaching to land out-
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side the Reservation, that fact alone would defeat

the plaintiff's case.

Detached TldelamU Not a Part of Reserratlon

Counsel for the Government in their brief un-

der point 2, commencing at page 18, argue, that

even if it be conceded that the tide lands in dispute

are not within the boundaries of the Indian Res-

ervation, they nevertheless belong to the Reserva-

tion, because they are a part of the Reservation tide

lands, and because "of its ownership of the lands

opposite this land on each side of the slough as one

of the attributes of riparian ownership."

These propositions are so palpably unsound that

it is difficult even to discuss them. A sufficient an-

swer to the proposition that the tide lands in dis-

pute are a part of the Reservation tide lands, even

though they be outside the boundaries of the Res-

ervation, is that it has been admitted in this suit

that they do not attach to any upland of the Res-

ervation, and therefore they cannot be a part of

the Reservation tide lands, unless they lie within

the boundaries of the Reservation.
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The other proposition under this point stated

on page 21 of the brief of plaintiff in error in these

words, "finally we argue that the Government owns

this triangular strip of land because of its

ownership of the lands opposite this land on each

side of the slough as one of the attributes of ripar-

ian ownership," is quite unintelligible, especially

in view of the following admitted facts in this

case:

The Snohomish River is a large navigable

stream. Several miles above the property in dis-

pute it divides into several branches. Each of

these branches is a large river in itself, and they

all empty into Port Gardner. One of these

branches is Ebey Slough, and another is Steam-

boat Slough. Both of these branches empty into

Port Gardner north of the tide lands in question,

and their waters go out to sea through Port Gard-

ner through a deep navigable channel lying be-

tween the main land of the Reservation west of

the tide lands in dispute. The channel of Steam-

boat Slough continues into Port Gardner between

the tide lands in dispute and the main land of the
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Reservation lying northward thereof. The tide

lands in dispute do not constitute an island, but

attach to Smith Island, which is not a part of the

Reservation. These tide lands have been formed

by accretion, and they now constitute a part of

Smith Island. In the Government's brief on page

19 the following statement occurs:

"This land, (the tide lands in dispute),

was made by the mud and silt deposited by
the slough and will undoubtedly in time be-

come a part of the main land, by process of

accretion."

It is undoubtedly a part of the main land now,

but the main land in this instance is Smith Island,

and not the Indian Reservation.

Continuing their argument counsel for the

Government on page 21 of their brief say: "The

owners of land bordering on navigable waters are

entitled to any increase of the soil by accretion."

With this statement we agree absolutely. In the

instant case, however, all of the accretion has been

to Smith Island.

J
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Again counsel on page 21 of their brief say:

"The owner of land on both sides of a river above

tide waters owns the island therein to the extent

of the length of his lands opposite to them." With

this statement of the law we have no quarrel, but

it has no application to the instant case. The tide

waters extend up the Snohomish River for about

ten miles above the location of the lands in dispute,

and the lands in dispute do not constitute an island.

Counsel for the Government seem to think

that at sometime in the future the deposit of silt

coming down the Snohomish River will fill up the

space between the upland of the Reservation and

the tide lands in dispute, and that when that time

arrives these tidelands will then belong to the Res-

ervation, and that for that reason they should now

be held to belong to the Reservation. The answer

to that proposition is obvious.

Unlike some other states in that respect, the

State of Washington has never claimed the owner-

ship of tide lands attaching to an Indian Reserva-

tion, but on the other hand its administrative of-

ficers have always disclaimed any interest in such
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tide lands. In one instance in a case cited in the

brief of plaintiff in error, one Jones made applica-

tion to the State of Washington to purchase cer-

tain tide lands, which were within the boundaries

of the Tulalip Indian Reservation, but the state,

through its land commissioners, rejected such ap-

plication on the sole ground that the tide lands ap-

plied for were within the boundaries of the Res-

ervation. The applicant appealed from this de-

cision of the board of state land commissioners to

the superior court of Snohomish County, which

reversed the ruling of the state board and held that

the lands applied for were subject to sale by the

state. The state board appealed to the supreme

court of the State of Washington, which reversed

the decision of the superior court and held that

detached tide lands within the boundaries of the

Tulalip Indian Reservation did not belong to the

state.

Jones V. Calvert, 32 Wash. 610.

The same board of land commissioners, how-

ever, held that the tide lands attached to Smith

Island, including the tide lands in dispute herein.

J
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were subject to sale and did sell them, and its

grantees were in possession of them under such

sale for more than twenty years before this action

was commenced.

Conclusion

We submit that there is nothing in the record

from which it can be reasonably inferred that the

tide lands in question are within the boundaries

of the Tulalip Indian Reservation ; that it does ap-

pear from the record and from the facts of which

the court is compelled to take judicial notice that

these tide lands are not within the boundaries of

the Reservation; that they do not attach to any

part of the Reservation, but that they do attach to

and form a part of Smith Island, which admitted-

ly is not a part of the Reservation ; and for these

reasons we submit that the judgment of the trial

court should be affirmed.

Respectfully submitted,

J. A. COLEMAN,
Attorney for defendants in error.
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IN THE UNITED STATES CIRCUIT COURT
OF APPEALS FOR THE NINTH CIRCUIT.

FORD MOTOR COMPANY, a corpora-

tion,

Plaintiff in Error,

vs.

V. W. WINCHELL and F. M. HATH-
AWAY et al.,

Defendants in Error.

CITATION ON WRIT OF ERROR

United States of America,

District of Oregon, ss.

To V. W. Winchell and F. M. Hathaway,

Greeting

:

You, and each of you, are hereby cited and admon-

ished to be and appear before the United States Circuit

Court of Appeals for the Ninth Cu'cuit, at San Fran-

cisco, California, within thirty days from the date hereof,

I)ursuant to a writ of error filed in the Clerk's office of

the District Court of the United States for the District

of Oregon, wherein Ford Motor Company is plaintiff

in error and you are defendants in error, to show cause,

if any there be, why the judgment in the said writ of

error mentioned should not be corrected and speedj^ jus-

tice should not be done to the parties in that behalf.

Given under my hand, at Portland, in said District,

this 10th day of February, in the year of our Lord, one

thousand, nine hundred and seventeen.

R. S. BEAN,
Judge.

Filed Februaiy 12th, 1917.

G. H. MARSH, Clerk.

J
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IN THE UNITED STATES CIRCUIT COURT
OF APPEALS FOR THE NINTH CIRCUT

Ford ]Motor Company, a corporation,

Plaintiff in Error,

vs.

V. W. Winchell and F. INI. Hathaway, et al,

Defendants in Error.

WRIT OF ERROR

The United States of America, ss.

The President of the United States of America.

To the Judg-e of the District Court of the United States

for the District of Oregon, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment, of a plea which is in the said

District Court, before you, or some of you, between

Ford Motor Company, a corporation, plaintiff, and

plaintiff in error, and V. W. Winchell and F. M. Hath-

away, defendants, and defendants in eiTor, a manifest

error has happened to the great damage of the said Ford

Motor Compan}^ a corporation, plaintiff, and the plain-

tiff in error, as by its complaint appears, we being willing

that error, if any there has been, should be duly corrected,

and full and speedy justice be done to the parties afore-

said in this behalf, do command you, if judgment be

therein given, that then under 3^our seal, distinctly and

openh% you send the record and proceedings aforesaid,

with all things concerning the same, to the United States

Circuit Court of Appeals for the Ninth Circuit, together
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with this writ, so that you have the same at San Fran-

cisco, Cahfornia, within thirty days from this date, in

the said Circuit Court of Appeals, to be then and there

held, that the record and proceedings aforesaid being

inspected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what of

right, and according to the laws and customs of the

United States should be done.

Witness the Honorable Edward Douglas White,

Chief Justice of the United States, this 10th day of

February, A. D. 1917, and in the one hundred forty-first

year of the Independence of the United States of

America. G. H. MARSH,
Clerk, United States District Court, District of Oregon.

Allowed by

R. S. BEAN,
United States District Judge.

Filed February 10th, 1917.

G. H. MARSH, Clerk.

Service of the foregoing Writ of Error made this

10th day of February, 1917, upon the District Court

of the United States for the District of Oregon, by filing

with me as Clerk of said Court, a duly certified copy of

said Writ of Error. G. H. MARSH,
Clerk, United States District Court, District of Oregon.

R. S. Bean, Judge.
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IX THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON

JNIarch Term, 1916

BE IT REMEMBERED, That on the 14th day

of August, 1916, there was duly filed in the District

Court of the United States for the District of Oregon,

an Amended Complaint, which had been duly served

upon the defendants named therein, now the defendants

in error, on said date, in words and figures as follows,

to-w^t

:

In the District Court of the United States

for the District of Oregon

At Law

Ford Motor Company, a corporation.

Plaintiff,

vs.

E. A. Farrington and L. A. Houck, co-

partnei*s, doing business under the

name and stjde of Pacific Transfer

Company; J, Daniels, H. Sandgathe,

doing business as Springfield Garage;

V. W. Winchell and F. JNI. Hathaway,

co-partners, doing business under the

name and style of Eugene Ford Auto

Company, and A. Wilhelm and John

Doe WiUielm, co-partners, doing busi-

ness under the firm name iind style of

A. AVilhelm &: Son, Defendants.
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AMENDED COMPLAINT

Plaintiff complains and for cause of actions, alleges

:

That it is a corporation duly incorporated, organized

and existing under and by virtue of the laws of the State

of Michigan, with its factory and principal place of

business at Highland Park, Michigan, and duly author-

ized to transact business as a foreign corporation in the

State of Oregon, with a factory branch and principal

place of business in the State of Oregon in Portland,

Multnomah County, Oregon.

II

That E. A. Farrington and L. A. Houck are co-

partners doing business under the fimi name and stvle

of Pacific Transfer Company, and are engaged in the

warehouse and transfer business in the City of Eugene,

Oregon.

Ill

That H. Sandgathe is an individual doing business

as the Springfield Garage, and is in the automobile busi-

ness at Springfield, Oregon.

IV

That V. W. Winchell and F. M. Hathaway are

co-partners, doing business as the Eugene Ford Auto
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Company, and are in the automobile business at Eugene,

Oregon,

That A. WiUielm and John Doe Wilhehn are co-

partners doing business as A. Wilhelm & Son, and are

in the automobile business at Junction City, Oregon.

VI

That heretofore and on or about September 10th,

1915, plaintiff and defendants V. W. Winchell and F.

M. Hathaway entered into a contract whereby said

defendants were to represent the plaintiff as limited

agents. Pursuant to said contract plaintiff consigned

to the said defendants in this paragraph mentioned the

following numbered Ford automobiles: 1115957, 1116-

510, 1115933, 1068830, 1067382, 1115500, 1115791,

1115931, 1115943, 1115941, 1116479, 1062282, 1116461,

1067484, 1116008, 1066396, 1116459, 1079104, 1079064,

1078975, 1079033, 1066343, 1078972, 1017449, 1078965,

1078948, 1067359, 1067377, 1067426, 1008770, 1079019,

1079020, 1067411, 1068781, 1067615, Sedan 658934,

1116486.

VII

That thereafter plaintiff, pursuant to the terms of

said contract with the defendants mentioned in the last

jDreceding paragraph, duly cancelled said contract and

offered $16,077.50, the money advanced on said consign-
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ment of automobiles by the above mentioned defendants

to said defendants in payment and satisfaction as pro-

vided for in said contract, and that defendants then

refused and ever since have refused to receive the same

;

that the plaintiff was at the time of said tender ready

and willing and able to paj^ said amount thereof to the

defendants, and that since said offer plaintiff has been

ready, willing and able to pay the sum of thirty-four

hundred and one and 12-100 dollars ($3401.12), which

amount is the defendants' Winchell and Hathaway,

property in said cars at this time, and that plaintiff now

brings the said sum of thirty-four hundred and one and

12-100 dollars into this Court in this action, ready to

be paid to defendants.

VIII

That the amount involved in this action is in excess

of three thousand dollars, and within the jurisdiction of

this Court.

IX

That at the time of the commencement of this action

said automobiles above described are within the State

of Oregon and the jurisdiction of this Court, and in the

possession of the defendants herein ; that the plaintiff is

the present owner and entitled to the immediate posses-

sion of said automobiles; that demand has been made
upon the defendants for the possession of said automo-

biles and defendants have refused to give plaintiff pos-

session of said automobiles.

,
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X

That said automobiles are of the value of sixteen

thousand seventy-seven and 50-100 dollars ($16,077.50)

.

Wherefore plaintiff demands judgment against the

defendants for the recovery of Ford automobiles as par-

ticularly set forth in Paragraph VI of this complaint,

or for $16,077.50, the value thereof; $1,000.00 damages

for the detention thereof; and for the costs and disburse-

ments of this action. E. L. McDOUGAL,
Attorney for Plaintiff.

State of Oregon,

County of Multnomah, ss.

I, E. L. McDougal, being first duly sworn, depose

and say that I am the plaintiff's attorney in the above-

entitled action, and that the foregoing proposed amended

answer is true as I verily believe ; that I make this verifi-

cation because the attorney-in-fact is without the state

and I am acquainted with the facts. (Sgd)

E. L. McDOUGAL.

Subscribed and sworn to before me this 14th day of

August, 1916. (Sgd) HOMER T. SHAVER,
(Seal) Notary Public for Oregon.

My commission expires July 19, 1920.

Filed August 14th, 1916.

G. H. MARSH, Clerk.
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And on the 14th day of June, 1916, there was duly

filed in said Court an Answer, in words and figures as

follows, to-wit:

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON

Ford Motor Company, a corporation,

Plaintiff,

vs.

E. A. Farrington and L. A. Houck, co-

partners doing business under the name

and style of Pacific Transfer Com-

pany; J. Daniels, H. Sandgathe, doing

business as Springfield Garage ; V. W.
Winchell and F. M. Hathaway, co-

partners doing business under the name

and style of Eugene Ford Auto Com-

pany, and A. Wilhelm and John Doe

Wilhelm, co-partners, doing business

under the firm name and style of A.

Wilhelm & Son, Defendants.

Come now the defendants and answering the com-

plaint herein admit the allegations contained in Para-

graph I, in Paragraph II, in Paragraph III, in Para-

graph IV, and in Paragraph V of the Complaint herein.

Deny each and every other allegation contained in

said complaint except as hereinafter expressly admitted,

and except as hereinafter alleged.
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For a further and separate answer and defense to

said complaint these defendants allege that V. W. Win-

chell and F. JNI. Hathaway prior to the time of the

commencement of this action had purchased all the Ford

automobiles described in said complaint, and had paid

the plaintiff the full purchase price required to be paid

from them to plaintiff, and no further payments were

to be made thereon; and, thereupon, the plaintiff de-

livered said automobiles to defendants and title to the

same passed from plaintiff to defendants, and defend-

ants became the owners thereof, and prior to the time

of the commencement of this action, and at the time of

the commencement thereof were, and are now, the owti-

ers thereof, and entitled to the immediate and exclusive

possession of the said automobiles.

For a further and separate answer and defense to

said complaint, the defendants V. W. Winchel and F. M.

Hathaway reallege all of the allegations contained in the

first separate answer contained therein, and these de-

fedants further allege that ever since the contract men-

tioned in the complaint was made between plaintiff and

these defendants, plaintiff has dealt with these defend-

ants in the sale of automobiles, so that when the defend-

ants paid to plaintiff the amount required to take up the

bill of lading sent for collection by the plaintiff with the

automobiles delivered by plaintiff to defendants, and

paid the freight and draft attached to such bill of lading,

delivery was made of said automobiles to defendants and

such drafts were drawn by plaintiff against defendants

for the full sum required to be paid by defendants to

plaintiff as the purchase price of said automobiles, and
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upon such payment and delivery plaintiffs have received

said automobiles and dealt with the same as their own,

with the knowledge and acquiescence of plaintiff; and

the contract between plaintiff and defendants ever since

the same was made has been construed by the parties, the

same being the contract under which plaintiff sold and

defendants purchased the said automobiles, so that upon

payment of such sight drafts and the delivery of the auto-

mobiles upon the payment of the same and the freight,

title and delivery to such automobiles was completed and

passed from plaintiff to defendants and that all of the

automobiles mentioned in the complaint were purchased

from plaintiff and paid for by defendants upon the terms

hereinafter set forth; and long prior to the institution

of this action, and not otherwise ; and that at the time of

the commencement of this action and for a long time

])rior thereto defendants were and are the exclusive own-

ers of said automobiles and each one of the same and en-

titled to the immediate and exclusive possession thereof,

and were in the lawful possession thereof at the time of

the commencement of this action.

For a third further and separate answer and defense

these defendants allege the truth to be: That prior to

the commencement of this action and on or about the

29th day of May, 1916, the plaintiff and the defendants

V. W. Winchell and F. M. Hathaway had a settlement

of the contract existing between plaintiff and defendants

wherein and whereby the plaintiff and defendants ad-

justed their mutual accounts and reciprocal claims, and

wherein and wherebj^ the J^laintiff agreed that the de-

fendants were the owners of and did convey to defend-
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ants V. W. Winchell and F. M. Hathaway all claims

of title on the part of plaintiff to the automobiles de-

scribed in the complaint and each and every one thereof,

and relinquished ever}^ claim of possession to the said

automobiles and each and every one thereof.

For a fourth further and separate answer and de-

fense and counterclaim the defendants V. W. Winchell

and F. JM. Hathaway allege that during all the time men-

tioned herein they were, and are now, co-partners doing

business under the firm name and style of Eugene Ford

Auto Company, and had duly registered their assumed

business name with the County Clerk of Lane County,

Oregon, and were engaged in a general automobile busi-

ness in Lane County, Oregon, and engaged in buying

and selling Ford automobiles, parts, fixtures, accessories,

supplies and materials used in said business and incident

thereto.

That at the time of the commencement of this action

these defendants were, and are now, the owners of the

Ford automobiles mentioned in the complaint and being

automobiles numbered and specifically designated in

Paragraph VI of the complaint, and being Ford auto-

mobiles: 1115957, 1116510, 1115933, 1068830, 1067382,

1115500, 1115791, 1115931, 1115943, 1115941, 1116479,

1062232, 1116461, 1087484, 1116008, 1066396, 1116459,

1079104, 1079064, 1078975, 1079033, 1066345, 1078972,

1017449, 1078965, 1078948, 1067359, 1067377, 1067426,

1008770, 1079019, 1079020, 1067411, 1068781, 1067415,

Sedan 658934, 1116486.

That said ar.t.jniobiles were ai^l are of the value of
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$493.25 for each of said cars, except for the Sedan which

was and is of the value of $798.25.

That defendants at the time of the commencement of

this action, as such owners of said automobiles, were en-

titled to the immediate and exclusive possession of the

same; and on or about Monday, the 5th day of June,

1916, the plaintiff instituted the above cause and wrong-

fully and unlawfully and maliciously caused the Writ of

Replevin to be issued out of this Court and filed an affi-

davit and bond thereon and demanded immediate pos-

session of the said automobiles ; and at the said time the

plaintiff well knew that said automobiles, and each and

every one thereof, were the exclusive propertj^ of these

answering defendants, V. W. Winchell and F. M. Hath-

away ; and that said defendants were entitled to the im-

mediate and exclusive possession thereof, and plaintiff

caused said Writ of Replevin to be issued herein and the

said automobiles to be seized maliciously, wrongfulh^ and

unlawfully for the purpose of destroying the business of

these defendants and injuring their financial standing

and credit and depriving them of said property of the

value of $18,555.25, as aforesaid, and to drive them out of

business and to prevent them from conducting their auto-

mobile and garage business hereinbefore described.

That at said time these defendants had an established

business in dealing in automobile accessories, appurte-

nances and supplies from which they were then making

and had been making for several months last past a regu-

lar profit of approximately Three Hundred Dollars per

month.
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That by the wrongful acts of the plaintiff, as herein

alleged, the business of these defendants has been de-

stroyed, their business credit ruined, their standing in the

mercantile world has been discredited and they have been

injured and damaged by the malicious acts of defend-

ants, as alleged, to the sum of Twenty-five Thousand

Dollars, in addition to the general damages hereinbefore

set forth, to-wit : value of the automobiles and the prop-

erty aggregating $18,555.25.

That the plaintiff is a corporation of great wealth

and extensive business associations and power in the com-

mercial world, and in committing the acts herein set

forth, it has used its wealth, standing and power to harass

and annoy these defendants by the issuance of legal proc-

ess to which plaintiff knew it was not entitled.

WHEREFORE, defendants demand judgment

that the defendants V. W. Winchell and F. M. Hath-

away have judgment against the plaintiff for the recov-

ery of the Ford automobiles, as particularly set forth in

the answer herein, or for $18,555.25, the value thereof;

and for Twenty-five Thousand Dollars damages; and

for their costs and disbursements in this action.

I. N. SMITH, L. BILYEU AND THOMPSON &

HARDY, Attorneys for Defendants.

STATE OF OREGON
COUNTY OF LANE—ss.

I, V. W. Winchell, being first duly sworn, depose

and say that I am one of the defendants in the above en-
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titled action; and that the foregoing answer is true as

I verily beheve. V. W. WINCHELL.

Subscribed and sworn to before me this 13th day of

June, 1916. HELMUS W. THOMPSON,
(Notarial Seal) Notary Public for the State of Oregon.

My commission expires March 27, 1917.

Filed June 14, 1916. G. H. MARSH, Clerk.

And on the 28th day of July, 1916, there was duly

filed in said court a Reply to the Answer, in u^rds and

figures, as follows, to-wit

:

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON.

Ford jMotor Company, a corporation.

Plaintiff,

—vs

—

E. A. Farrington, and L. A. Houck,

co-partners, doing business under the

name and style of Pacific Transfer

Company, J. Daniels, H. Sandgathe,

doing business as Springfield Garage,

V. W. Winchell and F. M. Hathaway,

oo-partners, doing business under the

name and style of Eugene Ford Auto

Company, and A. Wilhelm and John

Doe Wilhelm, co-partners, doing busi-

ness under the firm name and style of

A. Wilhelm & Son, Defendants.
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Comes now the plaintiff, Ford Motor Company, a

corporation, and for reply to the first further and sepa-

rate answer and defense of the defendants, denies the

same, and the whole thereof, except as to the matters

therein contained which are substantially pleaded in

^plaintiff's complaint on file herein.

And plaintiff, replying to the second further and

separate answer and defense of the defendants, denies

the same, and the whole thereof, except as to the matters

therein contained which are substantialh" pleaded in

plaintiff's complaint on file herein.

And plaintiff, replying to the third further and sepa-

rate answer and defense of the defendants, denies the

same, and the whole thereof, except as to the matters

therein contained which are substantially pleaded in

plaintiff's complaint on file herein.

And plaintiff, replying to the fourth further and

separate answer and defense of the defendants, denies

the same, and the whole thereof, except as to the matters

therein contained which are substantially pleaded in

plaintiff's complaint on file herein.

WHEREFORE, plaintiff having fully replied to

the further and separate answers and defenses of the de-

fendants, prays judgment as heretofore asked for in the

complaint on file herein. E. L. McDOUGAL,
Attorney for Plaintiff.

STATE OF OREGON
COUNTY OF iSIULTNO^IAH—ss.

I, E. L. iNIcDougal, being first duly sworn, depose

and say that I am the attorney for plaintiff corporation
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in the above entitled action, that the foregoing reply is

true as I verily believe. I further state that I have per-

sonal knowledge of the facts herein contained and verify

this reply for the reason that the proper officer for serv-

ice of this corporation is not now within the State.

(Sgd.) E. L. McDOUGAL.
Subscribed and sworn to before me this 28th day of

July, 1916. (Sgd.) F. C. McDOUGAL,
(Seal) Notary Public for Oregon.

My commission expires July 1, 1920.

AND AFTERWARDS to-wit: On the 6th day

of September, 1916, there was duly filed in said court a

verdict in words and figures, as follows, to-wit

:

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON.

Ford Motor Car Company, a corporation,

Plaintiff,

—vs

—

E. A. Farrington and L. A. Houck,

co-partners, as Pacific Transfer Com-

pany; J. Daniels, H. Sandgathe; V.

W. Winchell and F. M. Hathaway, co-

partners as Eugene Ford Auto Com-

pany, and A. Wilhelm and John Doe

Wilhelm, co-partners, ^as A. Wilhelm

& Son, Defendants.
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We, the jury, duly empanelled and sworn to try the

above cause, find our verdict for the defendants; and,

that the defendants, V. W. Winchell and F. M. Hath-

away, co-partners doing business as Eugene Ford Auto

Company, were at the time this action was commenced

and are now entitled to the immediate possession and are

entitled to the return of the Ford automobiles described

in the complaint and the answer herein and being the

following numbered Ford automobiles, to-wit: 1115957,

1116510, 1115933, 1068830, 1067382, 1115500, 1115791,

1115931, 1115943, 1115941, 1116479, 1062280, 1116461,

1067484, 1116008, 1066396, 1116459, 1079104, 1079064,

1078975, 1079033, 1066345, 1078972, 1017449, 1078965,

1078948, 1067359, 1067377, 1067426, 1008770, 1079019,

1079020, 1067411, 1068781, 1067415, Sedan 658934,

1116486, and in case a return cannot be had we find the

value of the said automobiles to be $16,077.50, and single

damages sustained by the defendants, V. W. Winchell

and F. M. Hathaway, partners as aforesaid, to be the

sum of $6000.00. GEORGE KEECH, Foreman.

AND AFTERWARDS, to-wit, on Monday, the

11th day of September, 1916, the same being the 60th

judicial day of the regular July term of said court; pre-

sent: the Honorable R. S. Bean, United States District

Judge, presiding, the following proceedings were had in

said cause, to-wit

:

JUDGMENT

Thereupon, on motion of said defendants for judg-

ment on the verdict heretofore filed and entered herein,
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IT IS CONSIDERED that said defendants, V.

W. Winchell and F. M. Hathaway, co-partners doing

business as the Eugene Ford Auto Company, do have

and recover of and from the plaintiff. Ford Motor Car

Company, a corporation, the immediate possession and

return of the Ford automobiles described in the com-

plaint and answer herein, and being the following num-

bered Ford automobiles, to-wit: 1115957, 1116510,

1115933, 1068830, 1067382, 1115500, 1115791, 1115931,

1115943, 1115941, 1116479, 1062282, 1116461, 1067484,

1116008, 1066396, 1116459, 1079104, 1079064, 1078975,

1079033, 1066345, 1078972, 1017449, 1078965, 1078948,

1067359, 1067377, 1067426, 1008770, 1079019, 1079020,

1067411, 1068781, 1067415, Sedan 658934, 1116486.

AND IT IS FURTHER ORDERED that in

case return of said automobiles cannot be had that said

defendants, V. W. Winchell and F. M. Hathaway, co-

partners, doing business as the Eugene Ford Auto Com-

pany, do have and recover of and from the said plaintiff.

Ford Motor Car Company, a corporation, the sum of

$16,077.50, the value of the said automobiles, and

IT IS FURTHER CONSIDERED that said de-

fendants, V. W. Winchell and F. M. Hathaway, co-

partners, doing business as the Eugene Ford Auto Com-

pany, have and recover of and from the said plaintiff.

Ford INIotor Car Company, a corporation, damages in

the sum of $6000.00 together with costs and disburse-

ments herein taxed at $68.55,

Whereupon, on motion of said plaintiff.
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IT IS ORDERED that it be and it is hereby al-

lowed thirty days from this date within which to file a

motion to set aside said judgment and for a new trial

herein, and in which to submit a Bill of Exceptions, and

IT IS FURTHER ORDERED that issuance of

execution upon the said judgment be stayed until after

the termination of the said motion for new trial.

R. S. BEAN, United States District Judge.

Filed September 11, 1916. G. H. MARSH, Clerk.

AND AFTERWARDS, to-wit, on the 8th day of

November, 1916, there was duly filed in said court a peti-

tion for new trial in words and figures, as follows, to-wit

:

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON.

Ford Motor Company, a corporation.

Plaintiff,

—vs

—

E. A. Farrington, V. W. Winchell

and F. M. Hathaway, et al.

Defendants.

COMES NOW the plaintiff in the above entitled ac-

tion appearing by Messrs. Piatt & Piatt and E. L. Mc-
Dougall, its attorneys of record, and petitions the court

for a new trial in the above entitled action and for

grounds of such petition alleges :

—
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I.

That it appears from the undisputed testimony in-

troduced upon the trial of the above entitled cause that

the plaintiff was compelled to and did pay to The First

National Bank of Eugene, Oregon, three notes of the

defendants, V. W. Winchell and F. M. Hathaway, ag-

gregating the sum of $12,676.38, each of which notes

was secured by a chattel mortgage on the automobiles

sought to be recovered from the possession of the defend-

ants in the above entitled action, which notes the plaintiff

was compelled to pay and did pay in order to free the

automobiles in controversy from the liens of the chattel

mortgages given to secure said notes, in order to enable

it to maintain an action for the replevin of said automo-

biles, and the court failed and refused to instruct the jury

at the trial of the above entitled action that the plaintiff

was entitled to off-set the amounts paid in satisfaction

of said notes against any amounts which they might find

in favor of the defendants and against the plaintiff.

II.

Plaintiff petitions for a new trial in the above entitled

action upon the further ground that the verdict of the

jury made and entered in the above entitled action, and

the judgment entered thereon contravenes the instruc-

tions given by the court upon the trial of the above en-

titled cause in that it allows to the defendants as damages

profits on the sales of automobiles in addition to the

value of the cars therein and thereby expressly fixed at

the sum of $16,077.50, and said judgment is contrary to
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the evidence introduced upon the trial of the above en-

titled cause in that it appears from the undisputed evi-

dence introduced upon the trial of the above entitled

cause and the law applicable to the facts proven as evi-

denced by the instructions of the court made upon the

trial of the above entitled cause that the plaintiff had a

legal right to and did terminate its contract with the de-

fendants, V. W. AVinchell and F. ^I. Hathaway, prior

to the institution of the above entitled action, and the

defendants are not entitled to any damages arising from

the action of the plaintiff in terminating its contract or

in asserting its right to the possession of the automobiles

in controversy, and that no evidence was introduced upon

the trial of the above entitled cause upon which any claim

for damages for the sum of $6000, or am^ sum in excess

of $2414.75 could properly be based, and said verdict and

judgment are contrary to the evidence introduced upon

the trial of the above entitled cause, and that it appears

from the undisputed evidence introduced upon the trial

of the above entitled cause that the defendants, V. W.
Winchell and F. ^I. Hathaway, had sold their business

to a third party at or about the time of the cancellation

of their contract with the plaintiff in the above entitled

cause and received for such transfer a valuable consider-

ation.

III.

That the verdict rendered against the plaintiff in the

above entitled cause is contrary to and against the weight

of evidence introduced upon the trial of the above entitled

cause.
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IV.

Plaintiff further petitions the court for an order

modifying the judgment entered in the above entitled

cause on the . . day of September, 1916, by off-setting

against the sum of $16,077.50 therein awarded to the de-

fendants in lieu of the machines sought to be replevied in

the above entitled action the sum of $12,676.38, being the

amount of money paid by the plaintiff to The First Na-

tional Bank of Eugene, Oregon, for the benefit of and

in payment and discharge of the three notes of the de-

fendants, V. W. Winchell and F. M. Hathaway, given

to the First National Bank of Eugene, Oregon, as payee,

each of which said notes were secured by a chattel mort-

gage upon the automobiles sought to be replevied in the

above entitled action, which facts appear from the undis-

puted evidence introduced upon the trial of the above en-

titled cause, and for grounds of such petition alleges that

the plaintiff was compelled to and did pay the said notes

of the defendants, V. W. Winchell and F. M. Hath-

away, the first note being in the sum of $2800 bearing

date April 22nd, 1916; the second note being in the sum

of $2800 bearing date of May 1st, 1916, and the third note

being in the sum of $8400 bearing date May 24th, 1916,

each of which notes was secured by a chattel mortgage

upon the property sought to be replevied in the above en-

titled action, in order to free the property involved in the

above entitled cause from the liens of said mortgages

prior to the institution of its action for the replevin of

said automobiles.
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V.

Plaintiff further petitions for an order of this court

modifying the judgment heretofore entered in the above

entitled cause on the .... day of September, 1916, by

striking therefrom the sum of $6000 allowed to the de-

fendants as damages on account of the alleged erroneous

action of the plaintiff in taking possession of the auto-

mobiles involved in the above entitled controversy upon

the grounds and for the reason that such is not a proper

item of damage, because, it appears from the undisputed

evidence introduced upon the trial of the above entitled

cause that the plaintiff had a legal right to and did ter-

minate its contract with the defendants, V. W. Winchell

and F. M. Hathaway, prior to the institution of the

above entitled action, and the defendants are, therefore,

not entitled to any damages arising from the action of the

plaintiff in asserting its rights to the possession of the

automobiles in controversy and its termination of its con-

tract with the defendants, V. W. Winchell and F. ^I.

Hathaway, and that no evidence was issued upon the

trial of the above entitled cause upon which any claim

or judgment for damages in the sum of $6000 could

properly be based, and that such allowance of $6000 for

damages, or any other sum in excess of $2414.75 is in

contravention of the instructions of the court directing

the jury that they should not allow the value of the ma-

chines in controversy and at the same time allow any

claim for loss of profits arisnig from an inability to sell

said automobiles, and upon the further grounds that it

appears from the undisputed evidence introduced upon

the trial of the above entitled cause that the business



vs. Eugene Ford Auto Co. et at 25

of the defendants, V. W. Winchell and F. M. Hath-

away, had been sold to a third i:)arty at or about the time

of the cancellation of the said defendant's contract with

the plaintiff in the above entitled action, and said de-

fendants received therefor a valuable consideration.

PLATT & PLATT and

E. L. McDOUGAL,
Attorneys for Plaintiff.

Filed 8th day of November, 1916.

G. H. MARSH, Clerk.

AND AFTERWARDS, to-wit, on Tuesday the

2nd day of January, 1917, the same being the 49th judi-

cial day of the regular November term of said court,

present: the Honorable R. S. Bean, United States Dis-

trict Judge, presiding, the following proceedings were

had in said cause, to-wit

:

ORDER DENYING MOTION FOR
NEW TRIAL.

This cause was heard upon motion of the plaintiff for

new trial herein, and for an order modifying the judge-

ment heretofore entered in this cause, and was argued by

Mr. Hugh INIontgomery of counsel for plaintiff, and by

Chas. H. Hardy of counsel for said defendants, on con-

sideration whereof

IT IS ORDERED AND ADJUDGED that each

of said motions be and the same is herebj' denied, and on

motion of said plaintiff
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IT IS FURTHER ORDERED that said plain-

tiff be and it is hereby allowed ten days from this date

within which to submit a Bill of Exceptions, herein.

Filed January 2nd, 1917.

G. H. MARSH, Clerk.

AND AFTERWARDS, to-wit, on the 10th day

of February, 1917, there was duly filed in said court a

Petition for Writ of Error, in words and figures as fol-

lows, to-wit

:

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON.

Ford iVIotor Company, a corporation.

Plaintiff,

—vs

—

E. A. Farrington and L. A. Houck,

co-partners doing business under the

name and style of Pacific Transfer

Company, J, Daniels, H. Sandgathe,

doing business as Springfield Garage;

V. W. Winchell and F. ]M. Hathaway,

co-partners, doing business under the

name and style of Eugene Ford Auto

Company, and A. Wilhelm and John

Doe Wilhelm, co-partners, doing busi-

ness under the firm name and style of

A. Wilhelm & Son, Defendants.
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PETITION FOR WRIT OF ERROR.

Ford Motor Company, a corporation, plaintiff in the

above entitled cause, conceiving itself aggrieved by the

final order and judgment of this court made and entered

against it and in favor of the defendants on the 11th day

of September, 1916, and rulings and instructions in said

cause made as set forth in its Assignment of Errors

herein filed, petitions said court for an order allowing

said plaintiff to prosecute a Writ of Error to the United

States Circuit Court of Appeals for the Ninth Circuit,

for the reasons specified in the Assignment of Errors

filed herewith under and in accordance with the rules of

the United States Circuit Court of Appeals in that be-

half made and provided, and also that an order be made

fixing the amount of security which the plaintiff shall

give and furnish upon said Writ of Error, and that upon

giving such security all further proceedings in this court

be suspended and stayed until the determination of said

Writ of Error by the said United States Circuit Court

of Appeals, and relative thereto plaintiff respectfully

shows

:

That by reason of the premises plaintiff alleges mani-

fest error has happened to the great damage of the Ford

Motor Company, a corporation, plaintiff herein.

That plaintiff has filed herewith its Assignment of

Errors upon which it relies and will urge in the said ap-

pellate court;

Wherefore, plaintiff prays that a Writ of Error may

issue out of the said United^tates Circuit Court of Ap-

peals for the Ninth Circuit, to this court, for the correc-
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tion of the errors so complained of, and that transcript of

the records, proceedings, papers and all things concern-

ing the same upon which said judgment was made, duly

authenticated may be sent to the said United States Cir-

cuit Court of Appeals for the Ninth Circuit, to the end

that said judgment be reversed and that plaintiff recover

judgment as demanded in its complaint.

PLATT & PLATT,
Attorneys for Plaintiff.

G. H. MARSH, Clerk.

Filed February 10th, 1917.

AND AFTERWARDS, to-wit, on the 10th day of

February, 1917, present: The Honorable R. S. Bean,

the United States District Judge, presiding, the follow-

ing proceedings were had in said cause, to-w it

:

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON.
Ford Motor Company, a corporation,

Plaintiff,

—vs

—

E. A. Farrington and L. A. Houck,

co-partners, doing business under the

name and style of Pacific Transfer

Company; J. Daniels, H. Sandgathe,

doing business as Springfield Garage;

V. W. Winchell and F. M. Hathaway,

co-partners doing business under the

name and style of Eugene Ford Auto

Company, and A. Wilhelm and John

Doe Wilhelm, co-partners doing busi-

ness under the firm name and style of

A. Wilhelm & Son, Defendants.
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ORDER ALLOWING WRIT OF ERROR,
STAYING PROCEEDINGS AND FIX-

ING THE AMOUNT OF BOND.

This 10th day of February, 1917, came the plaintiff,

above named. Ford Motor Company, appearing by

Messrs. Piatt & Piatt, its attorneys of record and filed

herein and presented to the court its petition praying for

the allowance of a Writ of Error from the decision and

judgment of this court, made and entered herein on the

11th day of September, 1916, in favor of V. W. Win-

chell and F, M. Hathaway, the defeandants above

named and against said plaintiff, and the rulings and in-

structions made upon the trial of the above entitled

cause out of the United States Circuit Court of Appeals

in and for the Ninth Circuit, to this court, together with

its Assignment of Errors intended to be urged by it

within due time, and also praying that a transcript of

the record and proceedings and papers upon which tlie

said judgment herein was rendered, duly authenticated,

may be sent to the said Circuit Court of Appeals for the

Ninth Circuit, and also praying that an order be made

fixing the amount of security which plaintiff shall give

and furnish upon said Writ of Error, and that upon the

giving of such security all further proceedings in this

court be suspended and stayed until the determination of

said Writ of Error by the United States Circuit Court

of Appeals for the Ninth Circuit, and that such other

and further proceedings ma}^ be had as may be proper in

the premises,
J

NOW THEREFORE, on consideration thereof,

this court does allow said Writ of Error upon said plain-
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tiff filing with the Clerk of this court a good and suf-

ficient Bond in the sum of Thirty Thousand ($30,000)

Dollars; to the effect that if the said plaintiff, Ford

Motor Company, shall prosecute the said Writ of Error

to effect and answer all damages and costs if plaintiff

fails to make its complaint good, then said bond to be

void, otherwise to remain in full force and virtue, the

said bond to be approved by the court, and it is ordered

that all further proceedings in this court be, and the same

are hereby suspended and stayed until the determination

of said Writ of Error by the said United States Circuit

Court of Appeals, and that said Bond shall operate as a

Supersedeas Bond. R. S. BEAN, Judge.

Dated this 10th day of Februaiy, 1917.

Filed February 10th, 1917.

G. H. MARSH, Clerk.

AND AFTERWARDS, to-wit, on the 10th day of
\

February, 1917, there was duly filed in said court a

Supersedeas Bond, in words and figures as follows,

to-wit

:

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON.

Ford Motor Company, a corporation,

Plaintiff,

—vs

—

V. W. AVinchell and F. JM. Hathaway,
^t ^^' Defendants.
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BOXD ON WRIT OF ERROR
and

SUPERSEDEAS BOND.

KNOW ALL MEN BY THESE PRESENTS,
that we, the FORD ^lOTOR COMPANY, a corpora-

tion, principal, and AMERICAN SURETY COM-
PANY OF NEW YORK, a corporation, surety, are

held and firmly bound unto V. W. WINCHELL and

F. M. HATHAWAY, the above named defendants, in

the sum of THIRTY THOUSAND DOLLARS
($30,000.00) , to be paid to the said V. W. Winchell and

F. M. Hathaway, their executors and assigns, to which

payment well and truly to be made we bind ourselves

and each of us, jointly and severally, and our and each

of our successors or assigns, firmly by these presents.

Sealed with our seals and dated this 10th day of

February, 1917.

WHEREAS, the above-named Ford INIotor Com-

pany, a corporation, is prosecuting a Writ of Error to

the L^nited States Circuit Court of Appeals for the

Ninth Circuit to reverse the judgment in the above en-

titled cause by the District Court of the United States

for the District of Oregon, entered on the 11th day of

Sej^tember, 1916.

NOW, the consideration of this obligation is such

that if the above named Ford INIotor Company, a cor-

poration, shall prosecute said Writ of Error to effect,

and answer all costs and damages if it shall fail to make
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good its complaint, then this obhgation to be void ; other-

wise to remain in full force and effect.

FORD :motor company,
By E. L. McDoug-al, Attorney.

AMERICAN SURETY CO. OF NEW YORK.
By W. J. Lyons, Resident Vice President.

(Seal) Attest: W. A. King, Resident Asst. Sec.

W. J. Lyons, Agent.

Examined and approved this 10th day of February,

1917. R. S. BEAN, Judge.

Filed February lOth, 1917.

G. H. MARSH, Clerk.

AND AFTERWARDS, to-wit, on the 10th day of

February, 1917, there was duly filed in said court an

Assignment of Errors, in words and figures as follows,

to-wit

:

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON.

Ford Motor Company, a corjjoration,

Plaintiff,

—vs

—

V. W. Winchell and F. M. Hathaway,

et al., Defendants.

ASSIGNMENT OF ERRORS

COMES NOW the plaintiff above named, appear-

ing by Messrs. Piatt & Piatt, its attorneys of record, and
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says that the judgment and final order of this court made

and entered in the above entitled cause on the 11th day

of September, 1916, in favor of the defendants, V. W.
Winchell and F. M. Hathaway, defendants above named

and against said plaintiff, is erroneous and against the

just rights of said plaintiff, and files herein, together

with its petition for a vm'ii of error from said judgment

and order, the following assignment of errors, which it

avers occurred upon the trial of said cause

:

I.

The above entitled court erred in instructing the jury

that the plaintiff did not make a sufficient payment or

tender to the defendants of the amount of money which

the defendants had advanced upon the automobiles in

controversy, and in further instructing the jury that on

account of the insufficiency of such paj^ment or tender,

the plaintiff was not entitled to the possession of the cars

in controversy, and in disregarding plaintiff's exception

to the action of the court in so instructing the jury, which

instruction was as follows

:

"The plaintiff company, upon the cancel-

lation of this contract was entitled to a return

of the cars which the defendants had on hand

at the time, upon the payment or repayment

to them of the amount of money which they

had advanced or paid for the cars, which is ad-

mitted by the parties to this case to be

$16,077.50, so that the plaintiff would have

been entitled to the possession of these cars if it
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had paid to the defendants the $16,077.50, but

the evidence shows that it did not make such

payment nor did it tender to the defendants this

amount or any other amount on these cars, and

therefore it was not entitled to the possession

of the cars at the time this action was brought,

and inasmuch as it was not entitled to the j^os-

session the action was wrongfully brought

and the defendants are entitled to a return

of the cars, or their value in case a return

cannot be had, so that in any event it will be

your duty, under the law, to find a verdict in

favor of the defendants to the effect that they

are entitled to a return of these cars, or their

value in case a return cannot be had."

11.

The above entitled court erred in refusing to instruct

the jury that payment to the defendants of the advance-

ments made by the defendants on the automobiles in con-

troversy by the plaintiff was not necessary before in-

stituting the above entitled action if the defendants in-

formed the plaintiff, or led the plaintiff to believe that

they would not accept such payment, which instruction

was requested by the plaintiff in writing, and was desig-

nated Plaintiff's Requested Instruction No. "IV," which

instruction was as follows

:

"I instruct you that payment to defend-

ants of advancements on said automobiles by

defendants before taking possession of the
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same, by the plaintiff, was not necessary if the

defendants informed plaintiff or led plaintiff to

believe, they would not accept said payment."

III.

The above entitled court erred in instructing the jury

that it was for the jury to determine whether or not the

taking of the automobiles in question from the possession

of the defendants destroyed or injured the business of the

defendants, and to what extent such business was so de-

stroyed or injured, which instruction was as follows:

"Now the defendants claim and allege that

their business was entirely destroyed. You

have heard the testimony upon that question

and it is for you to say whether or not the taking

of those thirty-seven cars from their possession

and the circumstances under which they were

taken destroyed or injured their business, and

if so, to what extent if you can arrive at that

conclusion. They allege in their answer that

their business was paying an income of $300.00

a month and that they were deprived of that in-

come by reason of the wrongful acts of the

plaintiff company. Now, in estimating the

damages you should keep in mind the amount

that you allow as the value of these cars. The

taking of the cars away from the defendants

of course deprived them of the right to sell them

and of any profits that they might have derived

from the sales. That was one thing that of
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course was the result of this taking of the cars

by the j^laintiff company. Now, the profits on

the sales would of course be a matter to be con-

sidered by the jury in arriving at your verdict in

this case, but if you allow that on the value of

the cars, that is if you find that the value of

the cars is the amount that is claimed by the

defendants, which is the wholesale price with

the 15% added, or the profits that the defend-

ants would have made if i\vey had sold the cars,

then 5^ou should not allow that same profit in

estimating the damages. In other words, you

should be careful not to allow the same item

twice in the item of damages. Now, the bur-

den of proof is upon the defendants in this case

to show by evidence which satisfies the jury, so

that you can arrive at an intelligent and satis-

factory verdict as to the amount they were dam-

aged, if any, by this act of the plaintiff. It

should not be based upon speculation nor con-

jecture but upon the facts and circumstances of

the case as disclosed by the testimony."

IV.

The above entitled court erred in refusing to instruct

the jury that the burden rested upon the defendants to

prove by a preponderance of the evidence that they had

been specially damaged by the action of the plaintiff in

taking possession of the automobiles in controversy,

which instruction was requested in writing by the plain-
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tiff, and was known as Plaintiff's Requested Instruction

No. "XI," which requested instruction was as follows:

"The burden is upon the defendants to

prove by a preponderance of the evidence, that

the automobiles here in question are of the value

they allege, namely $18,555.25, and that they

have been further specially damaged in the sum

of $25,000.00, and unless defendants do con-

vince you by a preponderance of the evidence,

to this effect, then they have failed and your

verdict should be against them."

V.

The above entitled court erred in refusing to instruct

the jury that the defendants had failed to prove damages

in the case, and that the only question before the jury for

decision was to determine who were the owners and en-

titled to the possession of the automobiles in controversy,

which instruction was requested by the plaintiff in writ-

ing, and was known as Plaintiff's Requested Instruc-

tion "B," which requested instruction was as follows:

"I instruct you that the defendants have

failed to prove damages in this case and that the

only question for you to decide is who are the

owners and entitled to the possession of the

automobiles in question and their value."

VI.

The above entitled court erred in sustaining the de-

fendants' motion to take from the consideration of the
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jury all of the evidence offered by the plaintiff as to the

payment to The First National Bank, of Eugene, Ore-

gon, of the amount of certain liens imposed upon the

automobiles in controversy by the defendants in favor of

the said First National Bank, of Eugene, Oregon, and in

refusing to instruct the jury that the plaintiff was en-

titled to an offset against any claim of the defendants in

the amount of money paid to the said First National

Bank of Eugene, Oregon, to remove the liens imposed

upon the automobiles in controversy by th^ defendants in

the above entitled action.

VII.

The above entitled court erred in ruling upon the trial

of the case that the evidence showed that the plaintiff

had failed to return the advances made upon the auto-

mobiles in question, or to tender such advances to the de-

fendants, which ruling was as follows

:

"COURT: As I interpret this contract, for

the purpose of this case it is immaterial whether

these cars were held by the defendants under

consignment or as a sale. In any event, the con-

tract provided that the Ford Motor Company

might recover possession of them in case the

contract was cancelled upon returning the ad-

vances, but before it could recover, it must re-

turn the advances or at least tender them, and

the evidence in this case shows it did neither

—

it did not return the advances nor did it tender

the money. All the evidence is Mr. Goden said
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he had the money in the bank but never of-

fered to pay it—never gave the defendants any

opportunity to accept it, but proceeded to in-

stitute this action without complying with their

contract, and therefore I think as far as that

feature of the case is concerned the defendants

are entitled to a ruling instructing the jury to

return a verdict in their favor for possession of

this property."

VIII.

The above entitled court erred in directing a verdict

in favor of the defendants and against the plaintiff to the

effect that the defendants were entitled to a return of the

automobiles in controversy, and in instructing the jury

that the plaintiff did not tender to the defendants the

amount of the advances upon said automobiles, or any

other amount, and was, therefore, not entitled to posses-

sion of the cars at the time the action was brought, and

in further instructing the jury that under the law they

should find a verdict in favor of the defendants to the

effect that such defendants were entitled to a return of

the cars, or their value, in case such a return could not be

had, which instruction was as follows:

"The plaintiff company, upon the cancella-

tion of this contract was entitled to a return of

the cars which the defendants had on hand at

the time, upon the payment or repayment to

them of the amount of 'money which they had

advanced or paid for the cars, which is admitted
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by the parties to this ease to be $16,077.50, so

that the plaintiff would have been entitled to

the possession of these cars if it had paid to the

defendants the $16,077.50, but the evidence

shows that it did not make such payment nor

did it tender to the defendants this amount or

any other amount on these cars, and thereefore,

it was not entitled to the possession of the cars

at the time this action was brought, and inas-

much as it was not entitled to the possession the

action was wrongfully brought, and the defend-

ants are entitled to a return of the cars, or their

value in case a return cannot be had, so that

in any event it will be your duty, under the law,

to find a verdict in favor of the defendants to

the effect that they are entitled to a return of

these cars, or their value in case a return can-

not be had."

IX.

The above entitled court erred in sustaining defend-

ants' motion for a directed verdict on the ground that the

plaintiff had made no demand for the possession of the

automobiles in controversy prior to the institution of this

action, and in failing to instruct the jury that such a de-

mand was unnecessary in the above entitled action, which

requested instruction was as follows

:

"I instruct you that the plaintiff. Ford Mo-

tor Comj^any, under its contract with defend-

ants, had the right to cancel, by registered letter
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the Limited Agency Contract with defend-

ants at any time and without cause, and retake

possession of any unsold automobiles in the pos-

session of anj'- unsold automobiles in the posses-

sion of the defendants, at the same time return-

ing defendants advancements on said auto-

mobiles."

X.

The above entitled court erred in refusing to instruct

the jury that the contract between the plaintiff and de-

fendants was a Consignment Contract, which instruction

was requested in writing, and designated Plaintiff's Re-

quested Instruction No. "VI," which instruction is as

follows

:

"I instruct you that the Limited Agency

Contract between plaintiff and defendants.

Ford Auto Company, is a Consignment Con-

tract and that by virtue of said contract plain-

tiff upon returning or offering to return the

advancements made on the consigned automo-

biles in question, was entitled to the immediate

possession of said automobiles."

XL

The above entitled court erred in instructing the jury

that 85% of the list price was all that defendants w^ere

expected or required to paj^ under the contract, which in-

struction was as follows

:
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"It also appears in testimony that at that

time the defendants had in their possession

some 37 cars which they had previously ordered

from the plaintiff upon which they had paid

85% of the list price, or all that they were ex-

pected or required to paj^ under the contract."

For the reason that it appears from the face of the

contract introduced in evidence upon the trial of the

above entitled cause, and which contract was admitted by

all parties, that the 85% of the list price was only a por-

tion of the consideration which the plaintiff and pur-

chasers of its cars was to receive from the defendants in

this case, and for the further reason that it was provided

under and by virtue of the terms of said contract that

upon the cancellation thereof the plaintiff might exer-

cise its option to retake possession of the cars in con-

troversy upon returning the 85% advanced, and in event

of its failure to exercise such option, the defendants

would make every reasonable effort to sell such cars

within three months after cancellation of the contract,

and in event of their inability to accomplish such sale said

defendants would be entitled to purchase said auto-

mobiles by the payment of ten per cent additional of the

list price, and would have a lien upon the automobiles for

the 85 per cent advanced.

XII.

The above entitled court erred in over-ruling and not

sustaining plaintiff's motion for a modification of the

judgment entered in the above entitled action by which



vs. Eugene Ford Auto Co. et al 43

motion the plaintiff requested the court to offset against

the judgment entered in the above entitled cause the sum

of $12,676.38, being the amount of money paid by the

plaintiff to the First National Bank, of Eugene, Oregon,

for the benefit of defendants, in payment and discharge

of the liens imposed by the defendant upon the automo-

biles in controversy, and to further modify said judg-

ment by eliminating therefrom the $6000.00 allowed to

the defendants as damages on account of the alleged er-

roneous action of the plaintiff in taking possession of the

automobiles, because no evidence was introduced upon

the trial of said cause showing that the defendants had

been specially damaged in the sum of $6000.000, or any

sum, and for the further reason that the plaintiff had a

legal right to, and did, terminate its contract with the de-

fendants, and that the undisputed evidence established

that the defendants V. W. Winchell and F. M. Hatha-

way had sold their business to a third party prior to the

cancellation of the contract with the Plaintiff.

WHEREFORE the said plaintiff and plaintiff in

error prays that the judgment of said court be reversed,

and such directions be given that full force and efficacy

may inure to the plaintiff by reason of the cause of ac-

tion set up in its amended complaint filed in said cause,

and that judgment be entered in favor of the plaintiff in

accordance with the demand of its amended complaint

filed in said cause.

PLATT & PLATT,
J Attorneys for Plaintiff.

Filed February 10th, 1917. G. H. MARSH, Clerk.
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AND AFTERWARDS, to-wit, on the 10th day

of February, 1917, there was duly filed in said Court

a Bill of Exceptions, in words and figures as follows:

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON

Ford Motor Company, a corporation.

Plaintiff,

vs.

E. A. Farrington, V. W. Winchell, and

F. M. Hathaway, et al.. Defendants.

BILL OF EXCEPTIONS

BE IT REMEMBERED, that on the 5th day of

September, 1916, at the regular term of the above-en-

titled Court, held at the City of Portland, State of Ore-

gon, the above-entitled cause came on for trial before

the Honorable Robert S. Bean, Judge presiding, when

the following proceedings were had, to-wit:

Frederick B. Norman, a witness called on behalf of

the plaintiff, being first duly sworn, testified as follows

:

DIRECT EXAMINATION
(Questions by Mr. McDougal)

Q. Mr. Norman, what was your position with the

Ford Motor Company on or about the months of May
and June, 1916?

A. Local manager for this territory.
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Q. Your headquarters at what town?

A. Portland.

Q. As local manager, will you state whether or not

the territory of Lane County, Oregon, was embraced in

this district?

A. It was.

Q. Are you acquainted with Mr. Winchell and Mr.

Hathaway, the defendants in this case?

A. I am.

Q. Will you state in what capacity, if any, they

represented the Ford Motor Company at Eugene?

A. Agents.

Q. Here is a contract. Will you identify it and

see if it is the signature of yourself?

A. Yes, sir.

Q. And Mr. Winchell and Mr. Hathaway?

Contract offered in evidence, received without ob-

jection and marked PLAINTIFF'S EXHIBIT 1.

PLAINTIFF'S EXHIBIT 1.

1915

—

Limited Agency Contract—1916

THIS AGREEMENT, made at Highland Park,

Michigan, this 10th day of September, 1915, by and

between the Ford Motor Compan}^ a Michigan corpo-

ration of Highland Park, Michigan, hereinafter known

as the first party, and Eugene Ford Auto Co., of Eu-
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gene, in the State of Oregon, hereinafter known as the

second party, WITNESSETH:

WHEREAS the first party is the manufacturer

of a line of automobiles known as Ford automobiles and

also of automobile parts and accessories, and

WHEREAS the second party has applied to the

first party to be the agent in certain territory hereinafter

described, for the sale of said Ford automobiles and

parts, and first party is willing to appoint second party,

with certain limited authority and upon the following

terms and conditions only:

NOW, THEREFORE, this witnesseth:

APPOINTMENT AS LIMITED AGENT

( 1 ) That first party hereby appoints second party

its "Limited Agent" with certain authority as herein

expressly stated only, for the purpose of negotiating

sales of first party's product to users only, in the meth-

ods and upon the terms and within the territory herein

specifically set forth.

POWERS

(2) That second party shall have no authority or

power or duty whatsoever, except as herein expressly

conferred.

AUTOS ON CONSIGNMENT

(3) That first party will consign its Ford auto-

mobiles to second party to be sold to users only, and
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not for re-sale, upon bills of sale to be executed by the

first party only, as hereinafter provided.

TERRITORY

(4) The second party shall arrange for sales of

Ford automobiles only to residents of the following spe-

cified territory shown on the attached map, and to no

other, namely:

The entire territory, including that of the Sub-Lim-

ited Agents, shall consist of the following, namely

:

(4) All of Lane County except extreme Western

portion of townships in R-IO-W, R-ll-W, and R-12-W;

portion of Douglas County Tier, T.-19-s in R-6-W to

R-9-W; Tier T-20-S R-4-W to R-9-W; Tier T-21-S,

R-4-W to R-9-W inclusive. Portion Lane County as

follows: T-15-S R-9-W, T-16-S R-8-W, T-16-S R-9-

W, Tier of (288 cars) T-15-S R-l-W and R-l-E to

R-8-E; Tier T-16-S, R-l-W to R-3-W inclusive. Tier

T-16-S R-l-E to R-8-E inclusive. Tier T-17-S R-l-W
to R-9-W inclusive. Tier T-16-S R-l-E to R-8-E in-

clusive. Tier T-17-S R-l-W to R-9-W inclusive. Tier

T-17-S R-l-E to R-8-E inclusive. Tier T-18-S R-5-W
to R-9-W inclusive. Tier (170 cars) T-17-S R-l-E to

R-8-E inclusive. Tier T-18-S R-5-W to R-9-W inclu-

sive. Tier T-18-S R-l-E to R-7-E inclusive. Tier T-

19-S R-l-E to R-7-E inclusive. T-19-S R-7-W north

half of T-18-S R-l-and 2 W. Portion of Northern
)

part of Douglas County, 1)eing townships lying north

of Tier T-22-S within Ranges 4-W to 9-W, southern
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part of Lane County lying south of Tier T-19-S ; also

Tier T-19-S in R-l-W to R-6-W inclusive. The south-

ern half of T-18-S R-l-W and T-18-S in R-2-W, Tier

T-15-S and Tier T-16-S in R-4-W to R-7-W inclusive,

also the town of Springfield. (118 cars)

The retail territoiy, that is, the territory wherein

second party arranges direct sales (and in which no Sub-

Limited Agents are appointed) consists of the follow-

ing, namely :

The remainder of said entire territory shall be known

as wholesale territory wherein shall be appointed Sub-

Limited Agents as hereinafter provided, namely :

RESIDENCE DEFINED

In this connection, it shall be construed that a purchaser

resides at either (a) his legal domicile; (b) the place

where he sojourns for not less than three consecutive

months; (c) his permanent place of business or occu-

pation; or (d) either home where more than one is

maintained. The decision of the first party in all vio-

lations of this sub-division shall be final and conclusive,

with no recourse or api^eal on the part of the second

party.
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DAMAGES FOR BREACH TERRITORIAL
RESTRICTIONS

(5) The sales of Ford automobiles to residents

outside of second party's own territory is a serious tres-

pass upon the rights and earnings of other Limited

Agents and Sub-Limited Agents, and tends to destroy

the organization and business of the first party, and

therefore, it is agreed that the territorial restrictions

and limits set forth herein are of vital consequence to

the first part}' and its business, as well as to the business

of all other Limited Agents and Sub-Limited Agents,

and therefore, for any and each violation of the same by

the second party, second party hereby agrees to pay to

the first party the sum of Tw^o hundred fifty dollars

($250.00) as and for liquidated damages. Said sum or

sums may be deducted from any deposit he may have

with the first party, or from any sums which first party

may owe, for business done, to second party. First

party may also cancel this contract for any such viola-

tion.

PRICES

(6) Second party shall arrange for sales of Ford

automobiles to users at the first party's full advertised

list prices only, current at date of sale, plus Fifty-three

and 25/100 Dollars ($53.25) for each automobile for

freight charges and delivery expenses, plus the amount,

if any, of any present or future United States tax or

excise upon or in respect of each automobile or sale

thereof. Wherever the words "List price" are used
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herein they mean the latest retail selling price estab-

lished or fixed by the first party.

SALES OF AUTOS FOR CASH ONLY

(7) Second party shall arrange all sales of Ford
automobiles for cash only; but if second party should

accept anything but cash payment on Ford automo-

biles, it must be upon his own responsibility and for his

own account solely, and he must remit cash only to first

part}^

REBATES FORBIDDEN

(8) Second party will not render any services or

supply any goods either gratis or at reduced prices, nor

do or permit any act whatsoever either directly or indi-

rectly, or through other parties, that would directly or

indirectl}^ have the effect of reducing the said current

advertised list prices of Ford automobiles, plus freight

and delivery charges, and said United States tax or

excise, if any, and in the event of a breach or violation

hereof, second party shall pay to the first party the sum

of Two hundred fiftj^ dollars ($250.00) for every such

breach or violation as and for liquidated damages aris-

ing to the first party and its business by reason of such

breach or violation, or the same sum may be deducted

from any monej^s in first party's hands belonging to

second party or which first party may owe, for business

done, to second party. First party may also cancel this

contract for anv such violation.
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CHANGES IN PRICES

(9) The first party may change the list prices of

any of its products at any time it maj^ choose, and sec-

ond party shall conform to such changes immediately

upon receiving notice thereof, and in case of increase or

reduction in such list prices, first party shall not be

bound to make any allowance to second party in cases

of automobiles shipped before such changes take effect,

and the second party's commission on automobiles as

yet unsold by him shall be the difference between the

eighty-five per cent (85%) advanced by him on such

automobiles and the new selling price; provided, that in

case of a reduction in price the first party will allow to

second party a proportionate rebate on his advances

made on such automobiles as still remain unsold in his

possession at the date of such reduction as to automobiles

shipped to the second party within thirty days immedi-

ately before such date, but none as to those shipped prior

to such thirty day period.

ADVANCES
(10) Second party shall advance in cash to first

party eighty-five per cent (85%) of the full advertised

list price at the time of the consignment of its automo-

biles by first party to second party.

FREIGHT

(11) Second party sh^ll pay the freight from De-

troit or branch factor}^ and advance freight, if any, as

the case may be, to second party's place of business.
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TITLE OF AUTOS

(12) First party shall retain all and complete title

to each automobile until actual bill of sale, signed and

executed by first part}^ has been delivered to the ven-

dee, who shall be only a user; that is, one who has pur-

chased for immediate use and not for re-sale the Ford

automobile, at full advertised list price, plus freight and

delivery charges, and said United States tax or excise,

if any, and without rebate, donation or drawback of any

character whatsoever. And any attempt to sell or dis-

pose of or deliver any Ford automobile at less than such

price shall be utterly void and shall pass no title what-

soever.

LIEN FOR ADVANCES—INSURANCE

(13) Second party shall have a lien on each Ford

automobile for the eighty-five per cent (85%) advanced

by him on the same and for freight paid by him on the

same, and he shall keep and maintain insurance so as

to protect himself against loss.

RETAIL BUYERS' ORDERS

(14) Second party shall take from each proposed

purchaser of a Ford automobile and immediately for-

ward to first party, a written order duly signed by him,

upon the regular blank "Retail Buyer's Order," fur-

nished by first party, without alterations or changes ex-

cept the filling in of blanks, and second party will make
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no arrangement for the sale of a Ford automobile with-

out taking such written signed order.

DEPOSITS ON AUTOS

(15) All deposits of money, checks, etc., on Ford

automobiles made by proposed buyers shall be remitted

immediately when received with the Retail Buyer's Or-

der to the first party, who shall be the custodian thereof,

and first party will make proper disposition thereof

when the transaction is closed according to the rights of

all parties.

COMPANY MAY REJECT ORDERS

'(16) The dealings of the second party with a pro-

posed purchaser of an automobile or the taking of a

signed order blank as herein required or a deposit or

both, shall not constitute a sale, nor shall first party be

bound to accept such order, but first party may wholly

reject the same for any reason satisfactory to first party,

and the proposed purchaser shall acquire no rights what-

ever in the automobile until delivery of the duly executed

bill of sale as herein provided.

WEEKLY REPORTS OF BUSINESS

(17) The second party shall report each week to

first party all Ford automobiles contracted for by him

with purchasers under this agreement, including all sales

by Sub-Limited Agents and their purchasers, giving
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motor number and description of each automobile sold or

contracted for, the date of sale and full name and ad-

dress of each purchaser.

WARRANTY

(18) Second party shall have no authority to make

any warranty whatsoever of Ford automobiles, but the

purchaser shall be referred to the provisions of the Retail

Buyer's Order and Bill of Sale in that behalf. Second

party shall have no authority to make any warranty

rej)resenting first party, of any parts or accessories.

The current printed literature issued by the first party

will contain the only warranties of parts or accessories

made by first party.

REPRESENTATIONS

(19) The second party shall make no representa-

tions as to Ford automobiles or parts or accessories, ex-

cept the same as are set forth in the printed literature

issued by the first party. If second party violates these

provisions he may be i^ersonally liable, but shall not in

any wise bind the first party.

CLAIMS AGAINST CARRIERS

( 20 ) In ease of damage to automobiles by carriers

in transit to second party, collection from the carrier

shall be made in the name of the first party as the owner

of such automobiles—but as between the parties hereto,

the second party shall be entitled to eighty-five per cent
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(85%) of the amounts realized, less the like proportion

of expenses of collection, or the first party may, at its

option, assign to second party all its claims in such mat-

ter, whereupon second party shall present and prosecute

his own claim without sny liabilitj^ of the first party,

and it is stipulated that first party shall not be liable to

the second party for 2iny injury or damage to the auto-

mobile after it is once delivered to the carrier or for any

return of the advances thereon.

KEEP PLACE OF BUSINESS

(21) That second party will maintain on his own

account and at his own expense, a place of business and

properly equipped repair shop prominently located in

Eugene for the purpose of conducting such Limited

Agency business, and shall employ competent and effi-

cient salesmen, and first party shall not in any wise be

responsible for the charges connected with such place

of business, nor shall second party have any authority to

render first party responsible for the rent, taxes, wages,

or other charges or liabilities of any nature whatsoever

arising out of such business or in connection with such

place of business.

THEFT OR DAMAGE TO AUTOS. WILL
SELL ALL AUTOS. CLAIMS BY

THIRD PERSONS

( 22 ) Second party shall safely keep and he hereb}^

agrees to save first party harmless against them for dam-
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age of any kind to said Ford automobiles while in his

possession under consignment, and in consideration of

his being granted this agency, he expressly agrees that

he will bear all damages or injury arising from theft,

accident, injury or other cause to said automobiles so

consigned to him while in his possession, or while in

transit from first party to second party. Inasmuch as

first party bases its output and expenditures upon the

orders given by its Limited and Sub-Limited Agents,

therefore, and in consideration of this contract the sec-

ond party hereby agrees to arrange sales under the terms

of this contract and by and in accordance with the meth-

ods herein provided, of all the automobiles consigned

and delivered to him pursuant to his orders for the same,

and first party shall not be liable to return to second

party his advances on same. The second party also

agrees to save first party harmless against any and all

claims made against first party by any person or persons

not parties hereto for damages arising out of the conduct

of second party's said business or Limited Agency

whether from accident or injury or collision or loading or

unloading or driving or theft or fire or from any cause

of any and every nature whatsoever.

TAXES

(23) The second party shall, as a part of the ex-

penses of his business, pay any taxes that may be levied

upon or against or on account of such business or his

stock, or of any of such automobiles as may be in his pos-

sion or in transit on bill of lading, or otherwise, for de-

livery to him.
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SIGNS, ADVERTISEMENTS

(24) The second party agrees to conspicuously dis-

play signs on and in his building and ^vindows, designat-

ing that he is the "Limited Agent for Ford cars" for the

territory specified herein and he shall advertise the first

party's product effectively in the local papers and give

his immediate and careful attention to all inquiries, and

give good representation to all interests of first party

in the territory aforesaid. Second party agrees not to

advertise or trade in the first party's product in such a

way as to be an annoyance or injurious to first party

or any of its duly appointed Limited Agents or Sub-

Limited Agents, and that he will not repeat any such

advertisements or publish any form of advertising con-

taining matter to which the first party has objected,

and that he will follow as closely as possible the adver-

tising copj^ provided from time to time by the first party.

When agency of second party is cancelled or terminated

he agrees to remove all such signs and cease such adver-

tising.

REPAIRS, NUMBER PLATES, ETC.

(25) Second party agrees that he will make repairs

on all Ford automobiles in his territory, or coming into

his territory, whether sold through him or not, and to

perform this work promptly and in workmanlike man-

ner, and that he will not remove or alter the first party's

patent plate, motor numbei^, or other numbers or marks

affixed to any Ford automobile, or suffer the same to
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be done, and that he will not materially change any auto-

mobile consigned to him by the first party.

DEMONSTRATOR

(26) Second party agrees to purchase from first

party for himself and keep in use at all times at least

one Ford automobile of the current year's model, for the

sole purpose of demonstration and exhibition to intend-

ing purchasers and to maintain same in proper running

condition and good, clean order and repair at all times.

If he sells said automobile before the same has been in

actual use three months, second party agrees that he will

sell the same at the full advertised list price only, and

within his own territory only, as provided in sub-divis-

ions four, six and eight hereof. For any breach of this

provision the second party shall pay to first party Two
hundred fifty dollars ($250.00) as reasonable liquidated

damages. The only warranty of such demonstrating or

service cars by the first party is agreed to be the same as

that given by first party on automobiles sold to the gen-

eral public and which is printed on the Retail Buyer's

Order.

PATENTS

(27) First party owns, and the Ford automobiles

are manufactured under, and embody the following-

letters patent of the United States or some of them,

namely:

United States letters patent No. 747,909 issued

December 22, 1903.



vs. Eugene Ford Auto Co. et at 59

United States letters patent No. 773,934 issued

November 1, 1904.

United States letters patent No. 787,908 issued

April 25, 1905.

United States letters patent No. 847,405 issued

March 19, 1907.

United States letters patent No. 879,757 issued

February 18, 1908.

United States letters patent No. 1,005,186 issued

October 10, 1911.

United States letters patent No. 1,012,620 issued

December 26, 1911.

United States letters patent No. 1,044,038 issued

November 12, 1912.

United States letters patent No. 1,066,729 issued

July 8, 1913.

United States letters patent No. 1,073,569 issued

September 16, 1913.

United States letters patent No. 1,075,557 issued

October 14, 1913.

United States letters patent No. 1,078,042 issued

November 11, 1913.

United States letters patent No. 1,098,361 issued

May 26, 1914.

and of applications for letters patent now pending and

undetermined. First party further owns, and Ford

automobiles, parts and accessories are manufactured and

sold under and embody the exclusive right to the use of
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the name "FORD" acquired by and through United

States copyright and trademark resfistration numbers

74,530, issued July 20th, 1909 (script word "FORD"),
and 98,655, issued July 28th, 1914 (winged pyramid

design), together with the rights acquired and estab-

lished thereto by and through fair trade and trade user.

The validity of each of said patents and of the said copy-

right, registration and trade user rights, and of the

claims of the first party under said applications is hereby

expressly admitted ; and it is agreed that the sale and use

of said automobiles as delivered to the second party are

restricted according to the terms of this agreement of

agency, and that no license to handle or use said automo-

biles under such patents and applications, except strictly

in accordance with the terms and conditions of this con-

tract, is given; that second party's right to handle and

deliver said automobiles embodying said patents and in-

ventions, is restricted and limited by this contract in its

terms, and that no person shall acquire the right to use

said automobiles or to own the same if there be any vio-

lation of the territorial or price restrictions set forlli

herein; and any such violation shall constitute an in-

fringement of each and every of said patents, applica-

tions and inventions.

COMMISSIONS

(28) As second party's commission for making

such sales of Ford automobiles, first party will, afte^'

payment by the purchaser, allow to second party (ex-

cept in the cases specified in sub-division nine hereof)
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fifteen per cent (15%) of such full advertised list price,

and will allow to second party such freight and delivery

charges, and United States tax or excise, if any, as afore-

said.

ADDITIONAL COMMISSIONS

(29) First party agrees to allow and pay to sec-

ond party the following additional commissions on the

net amount of business he shall do hereunder during the

term of this agreement, upon Ford automobiles, but not

on Ford parts, repairs or accessories, namely : No added

commissions whatever when his said business shall total

less than $5,000.00, but when the second party shall

have done such business (not including freight charges

and not including his fifteen per cent (15%) commis-

sion) to the amount of $5,000.00, his right to additional

commissions shall begin, and he shall be entitled to such

added commissions as follows: On all such business

totaling less than $10,000.00, one per cent (1%) ; if $10,-

000.00 and less than $20,000.00, two per cent (2%) on

all such business; if $20,000.00 and less than $35,000.00,

three per cent (3%) on all such business; if $35,000.00

and less than $50,000.00, four per cent (4%) on all such

business; if $50,000.00 or more, five per cent (5%) on

all such business. That is, for illustration, if he shall

have done $7,000.00 total business as above described, his

commission shall be one per cent (1%) on all of such

$7,000.00. If, for illustration, his total business as above

described shall be $34,900.<)0, his commission shall be

three per cent (3%) on all of such $34,900.00. If $49,-
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900.00, then four per cent (4%) upon all of such $49,-

900.00; if it shall total $50,000.00, then five per cent

(5^'') on all of such $50,000.00, and likewise five per cent

(5%) upon all such business over $50,000.00.

If any payments shall have been made to second

party during the year on the one per cent (1^°) basis or

any lower basis than he shall finally be entitled to, such

payments shall be credited on the final amount owing

him and shall be deducted when he becomes entitled to

and shall receive the higher percentages.

PAYMENTS TO SUB-LIMITED AGENTS
SECURED

(30) It is agreed that such added commissions shall

not be paid to second party until the second party shall

have furnished satisfactoiy evidence to first party that

all commissions and added commissions due or owing

or which may later become due or owing the Sub-Lim-

ited Agents under the second party have been fully paid,

or until satisfactory arrangements are made with the

first party to insure Sub-Limited Agents being paid the

comjnissions and added commissions which may be due

or become due to them under their respective contracts.

COMPANY MAY SELL DIRECT

(31 ) First party hereby expressly reserves to itself

the right to make direct sales to customers in the territory

above described, and in such case will pay one (and only

one) commission of five per cent (5%) of the list price of
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the automobile or automobiles so sold, after it shall have

received the full purchase price in cash, to the second party,

or if there shall be a Sub-Limited Agent in that special

territory and locality where such sale is made, then such

five per cent (5%) shall be paid to such Sub-Limited

Agent. This provision shall not apply to sales of parts

or accessories, which are otherwise provided for herein,

nor shall it apply to sales to or through Sub-Limited

Agents, but only to those made by first party directly

to purchasers domiciled or residing in said territory

within the meaning of Sec. 4 of this agreement. First

party shall not pay any commission to second party or

his Sub-Limited Agents on any sales to residents out-

side second party's territory, even though delivery should

be made within said territory to residents of such other

territory.

STOCK OF FORD PARTS

(32) Second party agrees that he will purchase

from the first party on his own account and cany on

hand at second party's place of business aforesaid, a

stock of Ford parts that will inventory at all times dur-

ing the term of this agency contract, not less than Two
Thousand Dollars ($2000.00) at the list price, and first

party shall have the right to send its representative to

inventory such stock of Ford parts as second party may

have on hand, at any time during the term of this con-

tract. First party may cancel this contract for any

breach of this provision. Inasmuch as the reputation of

Ford cars is often injured by the use therein of inferior
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parts not made or furnished by the Ford Motor Com-

pany, therefore, the second party also hereby agrees that

all his purchases of parts for Ford automobiles shall be

made, as to all parts listed in its parts catalogue, ex-

clusively from the first party, and that he will not use,

sell or recommend to Ford owners similar parts manu-

factured by others.

DISCOUNT ON PARTS

(33) First party agrees to allow the second party

a discount of twenty-five per cent (25^'') on all parts of

Ford automobiles listed in the Ford parts price lists,

excepting on bodies, on which the discount shall be fif-

teen per cent (15^^) only. These discounts are allowed

in consideration of second party's agreement to carry

stock as provided in sub-division thirty-two above, and

in consideration of the other provisions of this contract.

First party agrees to allow second partj^ an addi-

tional discount of ten per cent (10%) on all Ford parts

sold by second party at wholesale to Sub-Limited

Agents under him; said additional ten per cent (10%)

to be credited by first partj'^ monthly on receipt by it of

certified itemized statement of such sales and deliveries

made during the previous month by the second party.

RETURN OF PARTS

(34) The second party shall have the right and

privilege of returning to first party at the place of pur-

chase at any time during the term of this contract, or
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within thirty days after its cancellation or expiration,

but at his own exi^ense, for credit at the purchase price,

all such new parts of first party's automobiles as he may

desire, except bodies, tops, tires, lamps, generators,

speedometers, windshields, and other equipment known

in the trade as "accessories" provided same are in as good

condition as when sold bj^ the first party to the second

party.

COMPANY MAY SELL PARTS

(35) First party reserves the right and privilege

to sell and deliver or cause to be sold and delivered any

parts of Ford automobiles, repairs, accessories or other

goods that may be ordered from it by any person or

persons within the territory covered by this agreement,

without the payment of any profit or allowance or any

discount or credit whatever to the second party upon

such sales. It is expected and intended that second

party will carry the stock of Ford parts, repairs and

accessories as herein provided, and that nearly all orders

for such parts, repairs and accessories will be placed with

him by all persons in the above described territory.

CLAIMS

(36) It is further agreed that no claims regarding

errors in shipments or billings are to be recognized b}^

first party, unless received in writing by it from the

second party within ten days after receipt of the goods

by the second party.
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CRATING, ETC. EXTRA

(37) The first party will be entitled to receive an

extra charge for crating, packing, double decking and

loading, which the second party shall stand and pay as

a part of the expenses of conducting his business.

DELAYS IN SHIPMENTS

(38) The first party shall not be liable in any way

for delayed shipments of any goods ordered or on ac-

count of shipments by any other than a specified route.

PAYMENTS AT HOME OR BRANCH OFFICE

(39) The second party agrees to take up all sight

drafts with exchange drawn on him by the first party for

automobile consignments or for shipments of parts,

when shipments arrive or when sight drafts are pre-

sented, the intent hereof being that payments are to be

made to the first party at its home or branch office, but

if it elects to draw drafts, the same will be honored with

exchange by second party.

DEPOSITS

(40) As a guarantee of the full and faithful per-

formance by the second part}^ of all the terms and con-

ditions of this agreement, the second party has deposited

with the first party the sum of Eight Hundred Dollars

($800.00) in cash, and it is agreed that the first party
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may, at is option, apply any part or all of said amount

towards the liquidation of any past due accounts owing

by second party to first party, or any other legitimate

claims arising from the second party's failing to per-

form the obligations of this agreement, and the balance

of said contract deposit, if any, shall be returned to the

second party at the termination of this agreement and

the fulfillment of all its requirements. In case of can-

cellation or termination of this contract as herein pro-

vided, such deposit balance on hand may be retained by

fu'st party as security for and until the fulfillment of all

provisions hereof as to the winding up of the business of

the agency and final disposition of all unsold cars as

stipulated herein. Second party shall not be at liberty

to treat said deposit as an offset against any accounts

owing by him to first party.

ESTIMATE OF AUTOS REQUIRED

(41) In order that first party may determine the

prospective requirements of its business for the business

year ending July 31, 1916, and may base its contracts

for materials, etc., thereon, the second party agrees that

he will require consignments of not less than 288 Ford

automobiles for his said entire territory between the date

hereof and July 31, 1916, to be shipped in the various

months as per the following schedule, and he hereby

makes requisition for such automobiles to be shipped as

stated, namely:

For his wholesale and retail territorj'^ respectively,

as follows:
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In August, 1915, Wholesale Territory 22 Autos

In August, 1915, Retail Territory 8 Autos

In September, 1915, Wholesale Territory. . . .16 Autos

In Sej^tember, 1915, Retail Temtorj'' 24 Autos

In October, 1915, Wholesale Territory 2 Autos

In October, 1915, Retail Territoiy 24 Autos

In November, 1915, Wholesale Territory. ... Autos

In November, 1915, Retail Territory 8 Autos

In December, 1915, Wholesale Territory. ... Autos

In December, 1915, Retail Territory 8 Autos

In January, 1916, Wholesale Territory 18 Autos

In January, 1916, Retail Territoiy 16 Autos

In February, 1916, Wholesale Territory. ... Autos

In Febmary, 1916, Retail Territorj^ 8 Autos

In March, 1916, Wholesale Territorj^ 2 Autos

In March, 1916, Retail Territory 38 Autos

In April, 1916, Wholesale Territory 24 Autos

In April, 1916, Retail Territor^^ 24 Autos

In May, 1916, Wholesale Territory 8 Autos

In May, 1916, Retail Territory 16 Autos

In June, 1916. Retail Territorj^ 6 Autos

In June, 1916, Wholesale Territory 8 Autos

In July, 1916, Wholesale Territory 8 Autos

In July, 1916, Retail Territory Autos

REQUISITIONS MAY BE DECLINED

(42) First party agrees that the foregoing requisi-

tions of the second party will receive first party's careful

and good faith attention, but first partj^ does not agree

absolutely to fill tliem, but expressly reserves the right
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to refuse them from time to time, or such parts of them

as the first party deems necessary or proper, and all such

requisitions are subject to delays occurring from any

cause whatsoever in the manufacture and delivery of its

product—no legal liability to fill such requisition being

incurred under any circumstances. And the second

party may cancel, upon one month's full written notice

to first party, the said requisitions, or what remains un-

filled thereof.

PRICE MAY BE CHANGED

(43) It is further agreed that the foregoing req-

uisitions for consignments of Ford automobiles are given

by second party and received by first party subject to

the express condition that prices are subject to be

changed by the first party at any time during the year

and deposits are so accepted; in the event of changes,

however, the second party may cancel such remaining

requisitions, and may demand and receive back from

the first party such deposits as may have previously

been made, less any amounts for which second party

may be obligated or owing either directly or indirectly

to the first party.

SUB-AGENCIES

(44) Second party shall appoint a Sub-Limited

Agent or establish a properly equipped branch or garage

for the sale and repair of ^ord automobiles in every

such city or town within the above described territory as

shall at any time or from time to time be designated by
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first party, in order that first party shall have adequate

representation therein, and so that the public shall have

at hand facilities for purchasing Ford automobiles,

parts, repairs, accessories and supplies, and if second

party fails to secure such Sub-Limited Agents, or estab-

lish branches as herein provided, then first party may

do so, or first party may take such territory entirely

away from second party, or first party may sell direct

its automobiles, parts, accessories, etc., in such unoc-

cupied territory, in any of which cases the second party

shall not claim or be entitled to any commissions on

business so handled.

SUB-LIMITED AGENTS' COMMISSIONS
SUB-LIMITED AGENTS' CONTRACTS

(45) The second party shall allow and pay the

Sub-Limited Agents the regular Limited Agent's com-

missions on the net volume of business done, and will

require each Sub-Limited Agent to execute the Sub-

Limited Agent's agreement provided in blank by fu*st

party in triplicate, and shall within three days after the

execution thereof transmit in triplicate said agreement,

properh^ executed, to first party for its approval and

signature, and upon being executed by the first party,

one copy each shall be delivered and kept by the first

party and second party hereto and said Sub-Limited

Agent. No arrangement or agreement made bj' second

party with any Sub-Limited Agents shall be in any

manner binding upon the first party until it shall have

been reduced in writing on such blank aforesaid and ap-
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proved and signed in triplicate by first party's duly

authorized executive officer and delivered as aforesaid,

and second party further agrees not to enter into any

private arrangement or agreement with any party or

parties to act as his Sub-Limited Agent except as herein

provided. All Ford automobiles sold by first party

through the Sub-Limited Agents of the second party,

appointed and authorized as aforesaid, shall be con-

sidered as taken by the second party as a portion of the

Ford automobiles handled by him under this contract.

DEPOSITS OF SUB-LIMITED AGENTS

(46) The first party shall be custodian of all con-

tract deposits made by the Sub-Limited Agents and

of all deposits made by proposed buyers, and in the

event of the termination or cancellation of this contract,

second party shall have no claim whatsoever directly or

indirectly against first party, for such deposit moneys,

whether such deposits are made through the second party

or directly by the Sub-Limited Agents or buyers them-

selves. When deposit moneys are transmitted to the

first party by the second party, second party shall

specify whose money the same is, and on what particular

contract or Retail Buyer's Order such deposit is being

made.

NO ASSIGNMENT

(47) The second party shall have no right to assign

this contract, or any interest in the same, without the

written consent of the first party.
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CANCELLATION

(48) This contract shall continue in force and

govern all transactions between the parties until July

31, 1916, but it is agreed that either party shall be at

liberty, with or without cause, to cancel and annual this

contract at any time upon written notice by registered

mail to the other party and such cancellation shall also

operate as a cancellation of all orders for automobiles,

automobile parts or attachments which may have been

received by the first party from the second party prior

to the date when such cancellation takes effect.

SALE OF AUTOS ON HAND AT TIME OF
TERMINATION

(49) In case of the cancellation or expiration of

this contract the first party may at its option retake

possession of all such of the aforesaid automobiles as

second party may have on hand on consignment, unsold

at the date of such cancellation or expiration at the same

time returning to him his advancements on the said auto-

mobiles ; or at the option of the first party it shall be the

duty of the second party and he undertakes (for the

purpose of winding up the affairs of his said Limited

Agency) to take orders for the sale of such automobiles

as he maj^ have on hand unsold at the time of such can-

cellation or expiration the same to be made strictly under

and in accordance with the terms of this contract pro-

vided however, if, after reasonable effort on the part of

second party to make such sale there shall remain on
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hand any such automobiles unsold after three months

from date of such cancellation or expiration, then on

request by second party and payment by him to first

party of ten per cent (10%) additional of the list price

first party will sell said automobiles to said second party

and give him bill of sale thereof for his own use or for

such other disposition as he may choose to make.

PERFORMANCE OF SUB-LIMITED
AGENCY CONTRACTS

(50) In case of cancellation of this contract first

party will carry out all such contracts made with Sub-

Limited Agents under the second party, as were made

with the approval of the first party as herein provided,

the intent being that the first party shall take the same

off the hands of second partj^

TERMINATION

(51) Upon termination of this contract, whether

by expiration or cancellation, all liability on the part of

the first party, shall, except as to matters pending at

the date of such termination, cease and determine, and

the second party shall have no claim to commission,

rebate or damage, notwithstanding transactions may

thereafter take place withj)r sales be made to parties

with whom the second party shall have dealt during the

currency of this contract



74 Ford Motor Company

NO WAIVER OF THESE PROVISIONS

(52) The failure of the first party to enforce at

any time any of the provisions of this contract, or to

exercise any option which is herein provided, or to re-

quire at any time performance by the second party of

any of the provisions hereof, shall in no way be construed

to be a waiver of such provisions, nor in any way ta

affect the validity of this contract or any part thereof,

or the right of the first party to thereafter enforce each

and ever)'^ such provision.

MICHIGAN CONTRACT

(53) This contract, it is agreed, is a Michigan con-

tract and shall be construed as such.

IN WITNESS WHEREOF the parties have

hereunto set their hands and seals the day and year first

above written.

Signature of the First Party

FORD MOTOR COMPANY,
By W. A. Ryan-A. (l. s.)

Manager of Sales.

Approved F. B. Norman,

Branch JVIanager.

O. K.'d J. .V. Beckhardt,

Accounting.

Ckd. and App. E. W.,

Sales.
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Signature of the Second part

Eugene Ford Auto Co. (l. s.)

By F. M. Hathaway (l. s.)

Witness Chas. E. Godon,

First National Bank.

(Name of Limited Agents Bank)

Trial balance, July 31, 1915.

C. R., Aug. 13, 1915, page 15.

C. R., Sep. 9, page 40.

Mr. JNIcDougal: I also desire to offer in evidence

letter dated May 25, 1916, signed Ford Motor Com-

pany, F. B. Norman, Manager, admitted to have been

received by the Eugene Ford Auto Company, at Eu-

gene, Oregon, though registered mail.

Marked PLAINTIFF'S EXHIBIT 2.

"Portland, May 25th, 1916.

Eugene Ford Auto Company,

Eugene, Oregon.

Gentlemen

:

In accordance with the provisions of Sub-divisions

46 and 47 of your contract, notice is hereby given of the

cancellation of your Limited Agency Contract with the

Ford INIotor Company effective as of this date.

In this connection, attention is called to Sub-division

47 of the contract relating to the winding up of the
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affairs of the Limited Agency in the event of the can-

cellation of the contract.

Ford Motor Company,

F. B. Norman, Manager."

CROSS EXAMINATION

(Questions by Mr. Hardy)

Q. Did you not send a telegram previous to send-

ing the letter?

A. Yes, sir.

Q. A telegram stating

—

Mr. McDougal: If the court please, I object. The

telegram is the best evidence.

Q. Have you the orginal of that telegram?

A. I have not.

Q. Did you keep an office copy ?

A. Yes, I imagine so.

Q. Can you produce it ?

A. I don't know. I think so.

Q. I would like to have j^ou produce it, if you

please.

A. Yes.

INIr. McDougal: We will produce it if we can

find it.

Witness excused.

Charles E. Goden, a witness called on behalf of the

plaintiff, being first duly sworn, testified as follows

:
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DIRECT EXAMINATION
(Questions by Mr. McDougal)

Q. Were you down to Eugene to interview Messrs.

Winchell and Hathaway, subsequent to May 2.5th, the

date upon which this registered letter was mailed to

Winchell and Hathaway, cancelling their contract?

A. About that date, yes, sir.

Q. For what purpose did you go down there?

A. Instructions from the Ford Motor Company,

my manager Mr. Norman, to go there and displace them

as agents, and place Vick Brothers in that territory.

Q. What did j^ou do when you first went down

there ?

A. Well, I got in there—went to Hathaway and

Winchell's office or place of business, the Eugene Ford

Auto Company, and told them that I had been sent

there for that purpose, cancelling the contract, and they

received the registered letter at the time I was in their

office. I said "That is your notification of cancella-

tion, which is according to the rules of the contract."

They said "Yes, we understand that; we expected it."

Mr. Goden further testified as follows

:

And I called their attention to the clause in the con-

tract which provided for this cancellation, and also the

proviso of taking the cars back, and they said "Where

is that clause," Mr. Winchell said. I told him and

showed it to him, and he took a copj^ of the contract and

invited me to go to the attorney's office, and I said,

"No, I will not go to your attorney's office. I have

nothing to do with attorneys. When I go to your at-
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torney's office, my attorney will be with me," and he

went off with the contract.

Q. Could you find the clause of the contract that

you read to them?

A. If I remember, it is 43.

Q. Just take exhibit 1, and see if you can find the

clause in the contract.

A. I think it is in 22 here—yes, it is in paragraph

49 of this contract "Sale of Autos on hand at Time of

Termination." That is the clause.

Q. All right. Just read that to the jury.

A. "49. In case of the cancellation or expiration

of this contract the first party may at its option retake

possession of all of such of the aforesaid automobiles

as second party may have on hand on consignment, un-

sold at the date of such cancellation or expiration at

the same time returning to him his advancements on the

said automobiles; or at the option of the first party it

shall be the duty of the second party and he under-

takes (for the purpose of winding up the affairs of his

said Limited Agency) to take orders for the sale of

such autombbiles as he maj^ have on hand unsold at the

time of such cancellation or expiration the same to be

made strictly under and in accordance with the terms of

this contract provided, however, if, after reasonable

effort on the part of second party to make such sale there

shall remain on hand any such automobiles unsold after

three months from date of such cancellation or expira-

tion then on request by second part}^ and payment by

him to first party of ten per cent (lO^'^) additional of

the list price first part}^ will sell said automobiles to said
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second party and give him bill of sale thereof for his own

use or for such other disposition as he may choose to

make." That went along to the fact—I took this clause

along to show that they didn't have them sold until

the ten per cent provided

—

Mr. Goden further testified:

DIRECT EXAMINATION
(Questions by Mr. McDougal)

Q. Will you state whether or not at any time sub-

sequent to May 26th you ever made any tender of the

advancements on these machines by Winchell and Hath-

away.

A. Before May 26th?

Q. Subsequent to May 26th.

A. Oh ! yes, the company forwarded to the bank in

Eugene telegram to honor my draft in payment of the

$16,077, I believe, and some odd cents—I forget just

exactty the figures—in payment of a check payable to

Hathaway and Winchell for automobiles, and the bank

was to notify me that the check was there—the money

was there at my disposal but only for that purpose

—

could only sign a check for return to them—for Hatha-

away and Winchell. The telegram specified that was

the only use I could make of this money.

Q. You say j^ou had this $16,077.50 in the bank

there at Eugene?

A. A telegram authorized the draft and the bank

notified—I saw the banker and he said it was there, and

that I could sign it for that purpose.
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Q. Will you state whether or not you made any

effort to get this money and give it to Winchell and

Hathaway ?

A. Yes, I attempted to get Winchell and Hatha-

waj", if I remember right, on the day I had the money in

the bank to use, but I believe one was in Portland, or

some delay, I couldn't see them until evening. I at first

demurred and thought I would take it up the next morn-

ing; they said, "Well, we will meet you." I said, "All

right, you can come to the hotel then." And they closed

their place of business at six o'clock and I was at the

hotel. I said, "Come on up to my room, and we will

talk the matter over," and iNIr. Vick—yes, I believe Mr.

Vick was with me. So when he got to the hotel, Mr.

Hardy was with him, their attorney. They said, "This

is Mr. Hardy" in the lobby, and we all walked up to the

room, and I said, "Now, I have the money in the bank to

pay you for those automobiles you have in your posses-

sion," and Mr. Winchell said, "You mean cash," and I

said, "Yes, I have got the cash." He says, "I won't do

anything without I get cash from the Ford Motor Com-

pany." I said, "all right, the cash is in the bank. I

can't get it tonight but will get it in the morning." He
saj'^s, "You mean j'^ou can get it in the morning? It is

there?" I said, "Yes, it is there." I said, "Are you

willing to accept that?" And their attorney spoke up

in the conversation, and I said, "I don't recognize you.

I am not talking to their attorney. I asked to talk to

Mr. Winchell and Hathaway, and I don't recognize you

at all in this." He saj^s, "I am their attorney." I says,

"That don't make any difference, and I didn't ask vou
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to the room." With that he started to walk out, and

he says, "We will take it under advisement." And I

said, "No advisement in this case."

Q. Was there anything said there at that time by

]Mr. Hardy or any one else with reference to whether or

not they understood this to be a tender?

A. Yes, I took it up with that action, that I was

tendering them the money.

MR. SMITH : We move to strike out that answer,

and ask to have him answer the question.

COURT : State what was said about it.

Q. (Read as follows: Was there anything said

there at that time hy Mr. Hardy or anyone else with

reference to whether or not they understood this to be a

tender?) Just answer that question.

Q. By any one else?

Q. (Read.) •

A. Yes.

Q. Who said that? Who made the statement?

A. I made the statement to Vick Brothers at the

time that we were going to tender them this money. We
went up there. I told them to come up as a witness I

was tendering this money.

Q. Well, was anything said by JNIr. Hardy

—

:MR. S:MITH: I move to strike that out; that is

not responsive to the question—what he said to Vick

Brothers, outside the presence of these defendants has

nothing to do with this case.

COURT: State what you said to the defendants.

A. I said, "I am here for the purpose of making

a tender to you of this money for these automobiles.
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according to the contract." And then he spoke up and

said, "Well, we will take that under advisement."

Q. Did you the next day make any attempt in any

way to tender this money again?

A. Not excepting meeting, I believe it was Mr.

Winchell on the street, and telling him the money was

ready for them if they wanted it.

Q. Was anything said by you, or any invitation

extended to them to come to the bank?

A. I told them that their banker had received a

telegram to that effect, that it was there. It was their

same banker, you see, that got the notice.

Q. ]Mr. Goden, did you make a demand upon the

defendants here for the possession of these cars?

A. No, I didn't make the demand.

Q. You at no time made any demand for the posses-

sion of the cars?

A. Not I.

CROSS-EXAMINATION
(Questions by Mr. Hardy)

Q. Now, did you offer Winchell and Hathaway

that Friday night, in the hotel, cash?

A. Told them it was in the bank. I couldn't get

in the bank then.

Q. Did you offer them a check for the monej'-?

A. Told them I had the right to draw check, yes.

Q. You simph' told them that the money was there

and you could give a check the next morning, and I told

you we would take it under advisement, didn't I, and

you said the offer was withdrawn, didn't you?
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A. I told you at the time, speaking to you at the

time, as far as you were concerned, the offer was with-

drawn. I was talking to Hardy.

Q. You knew I was representing Hathaway and

Winchell?

A. Not the way you came. You didn't say so

until you got to the room.

Q. They told you I was their attorney?

A. Not until we got in the room.

Q. And we three came into the room?

A. The fact is, I didn't know you were following

me up, going into the room.

Q. You didn't put me out of the room?

A. No, I didn't.

Q. And you told us then and there the money was

in the bank and you could give us a check the next

morning ?

A. Yes.

Q. That is as far as you went in making a tender,

when you said that?

A. I said this—I. want to correct you. I said,

"According to the contract the money was in the bank

to pay them for the amount of money they had invested

in these cars."

Q. When I told you we would take the matter

under advisement, didn't you then and there say the

offer is withdrawn?

A. I said, "No advisem^ent in this case as far as you

are concerned." The offer was withdrawn. That was

you.
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RE-DIRECT EXAMINATION
(Questions by Mr. ^IcDougal)

Q. And you at no time, prior to the ^Monday that

the marshal took these automobiles, asked them for the

automobiles in question?

A. No, I do—Xo.
Q. ]Made no demand upon them?

A. Xo.

Mr. Norman further testified as follows

:

CROSS-EXAMIXATION

(Questions by Mr. ^IcDougal)

]MR. ]McDOUGAL: Here is the telegram you

asked for.

Q. Is this the telegram that you sent to Winchell

and Hathawaj^ before you sent the registered letter?

A. Yes, sir.

INIR. HARDY: We offer it in evidence, if your

Honor please.

]MR. :McDOUGAL: For what purpose is that of-

fered in evidence? To show cancellation of the con-

tract ?

MR. HARDY: The purpose it is offered in evi-

dence for is it tends to show your course of conduct

towards us. Tends to show malice, too.

Marked DEFEXDAXTS' EXHIBIT E and

read as follows

:

"Portland, Oregon, May 24, 1916.

Eugene Ford Auto Co.,

Eugene, Oregon.
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Be advised that your contract is cancelled. The

territory and your stock will be taken over by Vick

Brothers who will open a branch at Eugene.

FORD MOTOR COMPANY."

Witness excused.

V. W. Winchell, a witness called on behalf of the

defendants, testified as follows:

Q. Mr. Winchell, you received a telegram, did you,

of which copy was offered in evidence ?

A. Yes, sir.

Q. And the registered letter?

A. Yes, sir.

F. M. Hathaway, a witness called on behalf of the

defendants, testified as follows:

Q. Were you in Eugene at the time this telegram

was received that was in evidence?

A. Yes, sir

Mr. Hathaway further testified as follows:

Q. Who went to the hotel?

A. Well, Mr. Winchell and I, our attorney, Mr.

Hardy, went to the hotel that evening, and met Mr.

Goden and Mr. Vick in the lobby and we introduced

each other all the way around, and Mr. Goden suggested

that we go up to his room, so we did so, and Mr.

Winchell asked Mr. Goden if he was ready to pay over

the cash—the money; well, Mr. Goden said that he

couldn't do that; that after interviewing the managers

at Portland, why, they had objected, but they had

agreed to pay over the 85 p^er cent list price of the cars

in question on the cars what we had in stock at that time.
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Q. What about the contract money and bonus

money ? Your own money that was deposited and your

bonus money?

A. Well, he said that could be taken care of after-

wards. He says, "I can't say you may just have to

scrap that out with the Ford ]Motor Company, but I

am prepared to pay the 85 per cent.

Q. Well, what else was said ?

A. Well, we told him that we couldn't consider a

proposition of that kind; that we were entitled to our

bonus money and also to our deposit, and he said, well

he says, "I am only authorized to pay you the 85 per

cent," and he says, "I have the authority, or have the

money at the First National bank, and can make you a

check tomorrow morning."

And it is hereby certified that the foregoing is all

of the evidence that was introduced by plaintiff at the

trial of this cause relative to any tender by plaintiff

to the defendants Winchell and Hathaway of their pay-

ments to the plaintiff for the automobiles described in

the complaint. And the only evidence offered by plain-

tiff at the trial of said cause relative to any demand

being made upon the defendants Winchell and Hatha-

way for the automobiles in question prior to the com-

mencement of this action.

jNIr. Hathaway further testified as follows:

DIRECT EXAMINATION
(Questions by JNIr. Hardy)

Q. Do you recall then what I said?

A. Well, Mr. Hardy mentioned that ^ve would
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take this under advisement, and immediately Mr. Goden

mentioned that the deal was off ; well, Mr. Hardy says,

"then it is time for us to go. We will just simply take

this under advisement." And we got out, half way to

the door, and Mr. Goden repeated that.

Q. Repeated what?

A. That the deal was all off ; and when we got out

to the elevator and was stepping in and he followed out

there, and ^Ir. Vick and Mr. Goden said that the deal

was all off.

Upon the trial of this case counsel for the plaintiff

contended that the contract, being plaintiff's exhibit 1

was a consignment contract leaving the title to the auto-

mobiles in controversy in the plaintiff until they had

been finally sold by the defendants.

Counsel for the defendants contended that the con-

tract under which the automobiles in controversy^ were

sold was not a consignment contract and that title to the

automobiles in question passed to the defendants upon

the payment of the eighty-five (85 per cent) of the

purchase price therefor, provided for in said contract.

After the close of all the evidence the court instructed

the jury, amongst other things, as follows:

"Now, the contract as entered into between the plain-

tiff, The Ford JNIotor Company, and the defendants,

as I said, was dated September 10, 1915. It expired by

limitation on the 31st day of July, 1916, but it contained

a provision that either party to the contract might revoke

or cancel it at any time without cause—without giving

any reason for it, and it appears in testimony that the

Ford Motor Company, exercising the right given by this
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contract, did in fact cancel it by a telegram which it

sent to the defendants, and by registered letter which

was received by the defendants prior to the time this

action was instituted. It also appears in testimony

that at that time the defendants had in their possession

som.e 37 cars which they had previously ordered from

the plaintiff, upon which they had paid 85 per cent of

the list price, or all that they were expected or required

to pay under the contract. The plaintiff company,

upon the cancellation of this contract was entitled to a

return of the cars which the defendants had on hand at

the time, upon the payment or repayment to them of the

amount of money which they had advanced or paid for

the cars, which is admitted by the parties to this case to

be $16,077.50, so that the plaintiff would have been

entitled to the possession of these cars if it had paid to

the defendants the $16,077.50, but the evidence shows

that it did not make such payment nor did it tender to

the defendants that amount or any other amount on

these cars, and therefore it was not entitled to the posses-

sion of the cars at the time this action was brought, and

inasmuch as it was not entitled to the possession the

action was wrongfully brought and the defendants are

entitled to a return of the cars, or their value in case a

return cannot be had, so that in any event it will be

your duty, under the law, to find a verdict in favor of

the defendants to the effect that they are entitled to a

return of these cars, or their value in case a retin-n can-

not be had."

To the action of the court in instructing the jury

that the plaintiff did not make a sufficient payment or
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tender to the defendants, and was, therefore, not entitled

to the possession of the cars in controversy, the plaintiff

duly excepted, which exception was allowed.

Upon the trial of the above entitled cause the plain-

tiff requested the court to instruct the jury as follows:

IV.

I instruct you that payment to the defendants of

advancements on the said automobiles by defendants

before taking possession of the same, by the plaintiff,

was not necessary if the defendants informed plaintiff

or led plaintiff to believe, they would not accept said

payment.

To the action of the court in refusing to give the

above instruction, being plaintiff's requested instruction

IV, the plaintiff duly excepted, which exception was

allowed.

V. W. Winchell, a witness called on behalf of the

defendants, being first duly sworn, testified as follows:

DIRECT EXAMINATION
(Questions by Mr. Hard)^)

Q. Now, as I understand it, the price at which you

could sell these cars was $493.25?

A. $493.25.

Q. For each of the touring cars ?

A. Yes, sir.

Q. At what price could^ you sell these cars ?

A. $493.25.
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Q. And you were carrying on your business in the

usual course were you?

A. Yes, sir.

Q. At the time the cars were taken ?

A. Yes, sir.

Q. And you had prospects?

A. Yes, sir.

Q. Selhng cars right along?

A. Yes, sir.

Q. State to the jury what the fact is as to whether

or not in the ordinary course of your business, from the

time these cars were taken up to the first of August

you could have sold these thirty-six touring cars at that

price to the public.

A. Well, the best way that I can state that to the

jury would be that at the time we were interfered with

by the Ford Motor Car Companj^ it took away from

us the two best months of the year, two best selling

months, the height of the automobile selling season, June

and July. Our contract ran from August to August.

Another thing to substantiate that fact is the amount

of business that Vick Brothers did at that same station

from the time we were practically thrown out. They

sold

—

3IR. :McDOUGAL: If the court please, I object

to any testimony as to what Vick Brothers did.

Q. State whether or not j^ou could have sold tlie

cars in the ordinary course of business at that time.

A. We certainlj^ could, yes, sir.

Q. As I understand it, the selling price of the

Sedan was $983.25. Is that right?
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A. I think so.

Q. That is, I mean you would sell it to the public.

A. Yes, sir.

Q. Now, if including these cars you purchased

179 cars, as a mathematical proposition you had sold

during the year 179 less 37. Is that right?

A. Yes.

Q. Or 142 cars that you had sold during the year?

A. That is in our territory.

Q. Now, who fixed the selling price of these cars?

A. The Ford Motor Company.

Q. The plaintiff in this case?

A. Yes, sir.

Q. And they may dictate to you the price at which

you should sell the cars ?

A. Yes, sir.

Q. And they fix the value then, at Eugene, of

$493.25, for a touring car?

A. Yes, sir.

Q. And $983.25, for a Sedan?

A. Yes, sir.

Q. And you were supposed to be content with that

profit ?

A. Yes, sir.

Q. Now, since the company took the cars, have you

been out of business ?

A. Yes, sir.

Q. Just been waiting there at Eugene until this

matter was disposed of?

A. Yes, sir.
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Q. Were you able to engage in any other business

during this interim?

A. Lack of funds. Our money is tied up.

Q. You have never received a dollar from the Ford

Motor Company, have you?

A. No, sir.

Q. They have never put the money in front of you

where you could get it?

A. No, sir.

Q. If you wanted it. Now, what kind of business

—tell the jur}^ what kind of business you were doing

there. What was your average profit, outside of the

price of the cars, running the garage and selling parts

and gasoline and oil?

A. Well, the profit varies, but I should think

—

Q. What would it average?

A. (Continuing) that a fair average of our profit

would be a third—30 per cent on the garage business.

The cars are 15 per cent but we were enjoying a very

nice business. Naturally our being the Ford agents

there we corral practical!}^ the most of the Ford business.

Q. AVhat did it amount to a month, on the garage

business?

A. Oh, I haven't—

Q
A
Q
A
Q
A

Just approximately.

Approximately $300.00.

$300.00 a month?

Yes, sir.

That was selling what?

That is the parts and accessories, gas and oil,

and stuff of that kind.
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Q. That wasn't involved in the Ford contract at

all?

A. No, sir.

Q. And how many automobiles were you able to

take from the first of August, 1915, to the first of

August, 1916?

A. 286.

Q. And you would have had your profit on each of

those cars?

A. Yes, sir.

Q. That would be 15 per cent on every car?

A. Yes, sir.

Q. How many did you sell from the first of

August, 1914, to the first of August, 1915? Would

161 be about right?

A. I think that was the amount, yes, sir. Mr.

Hathaway took that off the books.

Q. I have a memorandum here from the first of

xVugust, 1913, to the first of August, 1914, 88 cars.

A. Yes, sir.

Q. What is the fact as to whether or not the busi-

ness was increasing in that proportion. About doubling

each year?

A. Yes, sir.

Q. Now, one of the witnesses has testified that

after this case was commenced and after the cars were

taken, somebody has gone into the First National bank

of Eugene and paid some debt of yours there. Did you

ever authorize anyone to do that?

A. No, sir. I didn't know of that being done.

Q. Was it done with even your knowledge?



94 Ford Motor Company

A. No, sir.

Q. Long after the action was commenced and your

answer filed?

A. Yes, sir.

Q. In this case, now, have you ever received the

five per cent additional bonus on the 179 cars?

A. No, sir.

Q. I believe \o\\ testified that ]Mr. Goden agreed

that they would give you that?

A. Yes, sir.

Q. So that as a total you would be entitled to 20

per cent on 179 cars, 15 per cent plus 5 per cent bonus?

A. Yes, sir.

Q. And you have never received the $800.00 of

your money that the company has?

A. No, sir.

Q. Tell the jury what kind of a building you had

in Eugene, where it was located, and the size of it.

A. Our building was—our floor space was, I think,

50 feet wide by about—oh, I don't know the depth—95

or 100 feet deep, three blocks from the main street there;

it was a concrete building.

Q. Now, I wish you would tell the jury whether

or not your business was decreasing or increasing.

A. Our business had been on the increase ever since

we had taken hold of it.

Q. And all your capital is invested in these cars,

and you haven't received it. Is that correct?

A. Yes, sir.

Q. Now, when the Ford Motor Car Company took

possession of these cars under the writ of replevin, that
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was after you had agreed to, or had a tentative agree-

ment to sell out the other business to Vick Brothers?

A. Yes, sir.

Q. When the Ford Motor Car Company took all

these cars that you had bought and paid for, who since

then has had possession of the gasoline and garage busi-

ness?

A. Vick Brothers of Salem.

Q. The whole business has been taken away from

you.

A. Yes, sir.

Q. And you have been turned out of the building

itself, have you?

A. Yes, sir.

Q. Now, in your answer you claim the value of

these cars, these thirty-six touring cars to be at $493.25 ?

A. Yes, sir.

Q. And the Sedan at $983.25?

A. Yes, sir.

Q. And none of that money you have received

at all?

A. No, sir.

Q. And in addition to that there is your $800.00?

A. Bonus money.

Q. No, deposit money.

A. Contract deposit money.

Q. And the 5 per cent bonus on the amount of

thirty-six touring cars at $493.25, and the Sedan at

$983.25?
^

A. Yes, less a partial payment probably six months

ago, sometime ago, on this bonus money.
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Q. That is six months ago you received some bonus

money?

A. Yes, sir.

Q. And when you and ]Mr. Goden figured up the

bonus money that he said he would get you, what did

you figure it up at, at that time ?

A. I can't give the exact amount.

Q. You can get that, can you. You have a mem-

orandum ?

A. Yes, we have a memorandum.

Q. All right, I won't ask at the present time. And

in addition to that is youi* $800.00?

A. Yes, sii*.

Q. Besides the money you paid for the cars?

A. Yes, sir.

JVlr. Winchell further testified as follows

:

CROSS-EXAMIXATION

(Questions by Mr. jNIcDougal)

Mr. Winchell, what was the consideration for the sale

of this garage?

A. You mean by that, the amount?

Q. Yes, what did you get for it?

A. Why, it was—I will have to refer to our rec-

ords. It was in the neighborhood of two thousand for

the part Vick Brothers were to take—wasn't it—eigh-

teen hundred and something, if I remember correctly.

Q. Well, but if I understand it, :\Ir. Winchell,

didn't Vick Brothers—you took an inventory of the

stock, didn't a'^ou?
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A. Yes, of the stock we had on hand at that time.

Q. Stuff you had on hand?

A. Outside of the cars.

Q. Then you turned it over to Vick Brothers dol-

lar for dollar, for what it cost you?

A. Yes, sir.

Q. That is all you did get?

A. Yes, sir.

Q. And you want the jury to understand you were

selling out a business that was paying you fellows net

$300.00 a month, dollar for dollar?

A. We got nothing for our business; we merely

sold the stock and fixtures, merchandise we had on hand,

accessories and stuff of that kind.

Q. What were you going to do with your business ?

You say you got nothing for the business?

A. I don't quite understand.

Q. You say you got nothing for the business. Did

j^ou give them the business in addition to the stock that

they took over?

A. Yes, with a view of going into something else.

Q. You just threw that in with the stock?

A. Yes, sir.

RE-DIRECT EXAMINATION
(Questions by Mr. Hardy)

Q. Did they tell j^ou that the reason they had can-

celled the contract was because you had sold one or two

cars for less than $493.25?

A. No, sir.



98 Ford Motor Company

Q. Did they intimate that was the reason they were

taking the cars away from you?

A. No, sir.

Q. Mr. Winchell, it has been intimated or sug-

gested that you sold the garage business to Vick Broth-

ers. Was that deal completed when these cars were

taken—with Vick Brothers. Did you ever get your

money from Vick Brothers ? Did they ever pay you up ?

A. No, sir.

Q. What is the fact as to whether that was made

part of the sale to the Ford Motor Company?

A. I understood it as such.

Q. That is on the Goden deal?

A. Yes.

Q. That they backed out of afterwards?

A. Yes, sir.

Q. And you have a case pending in Lane County

that Vick Brothers brought?

A. Yes, sir.

Q. And that is not disposed of or settled?

A. No, sir.

Q. You were asked if you didn't have the agency

for the Dodge cars. What is the fact as to whether

or not the Ford Motor Car Company forced you to

give up the Dodge agency?

A. That was the reason we gave up the Dodge

line, because the Ford Motor Car Company compelled

us to do so.

Q. And after that you still went ahead on the

Ford?

A. Yes, sir.
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Q. For how long, before they took the cars away?

A. Pretty near a year, I guess.

r. M. Hathaway, a witness called on behalf of the

defendants, being first duly sworn, testified as follows:

DIRECT EXAMINATION
(Questions by Mr. Hardy)

Q. Now, you describe to the jury the kind of busi-

ness you were doing there, whether it was an increasing

or decreasing business, the character of the business.

A. Our business was on the increase from year to

year, and increased according to the number of cars that

we were selling; what I mean by that is that each and

every car we sold, we sold more or less accessories on,

and done more or less work for. As they would become

old, why, we had to do various work for them—various

kinds.

Q. What do you estimate that general business,

outside of the sales of the cars, as to your profit?

A. We always figured that our business was pay-

ing—well we thought conservatively three hundred a

month—our garage end of the business.

Q. Then there was the profit on the cars besides?

A. Yes, sir.

Q. And you made 15% on the cars besides the

bonus ?

A. Yes.

Q. Now, you have been there doing business three

years. What is the fact as to whether you had got

pretty well acquainted in Lane County?
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A. Well, Eugene is not a very large city, and we

had opportunity of becoming very well acquainted, be-

cause we had an established business there, and were

known all throughout the county mostly, with the ex-

ception of over on the coast.

Q. What would you say as to whether or not you

had the good will of the people up there—I know you

are modest about it?

A. I would rather somebody else would say that.

Why, I think we stood pretty well in the community.

Q. Please tell the jury what other offers j^ou have

had this summer to go into business.

Mr. McDougal: I object, as incompetent, irrele-

vant and immaterial; that is objected to; it certainly

would not tend to show damages in this case.

Mr. Hard}^: It would show we are tied up so we

couldn't go into business. We could have gone in if we

had had the money.

COURT : Ask if the}^ did go into business, and if

not, why not.

Q. Did you have any other opportunities to go

into business this summer?

A. Well, Mr. Winchell and I—at this time when

my mother drove over into Eastern Oregon, and when

m arrived at Pendleton, ]Mr. Simpson, of the Ford

Motor Compan}^ there, their representative, told us

there was a man there waiting us at the hotel, for a

couple of days

—

Q. Just tell what the offers were. Don't go into

all the details.



vs. Eugene Ford Auto Co. et al 101

A. He wanted to offer us the Studebaker line.

Then when we got over to Walla Walla we had an

opportunity to take on the Buick line there, but on ac-

count of lack of funds, our funds being tied up, we were

not able to do anything.

Q. Your money being tied up in these Ford cars?

A. Yes, sir.

Mr. McDougal : Will the Court allow an exception

to my objection?

COURT: Yes.

Q. So you have not been able to go into any busi-

ness on account of your capital being tied up in this

manner ?

A. Until we get our money.

Q. Tell the jury the number of cars and the

amounts that were to be paid for the cars.

A. There were 36 touring cars and one Sedan, and

we were to have paid 85 per cent of the list price at

Detroit.

Q. Well, j'^ou have it on your card there the amount

you had paid for each of these cars?

A. We paid in the neighborhood of $374 for the

touring cars, $331.50 for the runabout and $786.25 for

the Sedan. Then there was the additional $53.25 that

we paid freight from Detroit to Eugene. Also an addi-

tional $5.00 extra on the Sedan; it costs a little more.

Q. State to the jury whether or not there was any

further amount to be paid by you.

A. No, sir.

Q. Then when you sold the cars you got j^our

profit ?
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A. Yes, sir.

Q. And if you didn't sell them, you didn't get the

profit—is that right?

A. Thej^ remained ours.

REDIRECT EXAMINATION.

(Questions by Mr. Hardy.)

Q. Did you want to sell your business to Vick

Brothers, your gasoline business?

A. We had no desire to sell it.

Q. What is the fact as to whether or not that is a

part of the transaction which Goden said you had to

make to get out ?

A. We considered that they were joined together

—negotiating the deal together.

Q. Did they come there together?

A. They came there together and we were notified

by telegram, as was read here before, that Vick Brothers

would take over our business; that is the first we knew

anything about it.

Q. That is, the Ford Company selected the person

that you had to sell to; is that right?

A. Yes, sir.

Q. And you felt after what was said to you that

you had to go through with the deal as he outlined it ?

A. Yes, sir.

Q. If it hadn't been for the action of the Ford

Motor Car Company would you have dealt with Vick

Brothers? Would j^ou have had any notion of selling

this business ?
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A. No, we had no notion of selling out; we were

going along.

COURT : Was your transaction with Vick Broth-

ers prior to the time the cars were replevined?

A. Yes, it was, the time that we negotiated—that

is, began to talk to Mr. Goden; he seemed so positive

that the deal would go through just as he stated, that

we immediately began afterwards to invoice, before he

came back from Portland.

COURT: When was it that Vick Brothers paid

3^ou the thousand dollars?

A. That was after the invoice.

COURT : Before or after the time that the United

States Marshal took possession?

A. That was before the time.

COURT: Before the Marshal took it?

INIr. Hardy: Set out in these pleadings, your

Honor, the date, the 29th of May ; on the 26th they got

the letter cancelling.

COURT: Now, Mr. Hathaway, I understood

from your testimony that you claim that the action of

the Ford Motor Company in cancelling their contract

and replevining these cars destroyed your garage busi-

ness.

A. Yes, sir.

COURT : And that by reason of the fact that you

had to close that up or sell it out. Is that the idea?

A. It seems as though Vick Brothers put up a de-

posit there with the court and took over the business,

you see.
,

COURT: You are claiming here, as I understand
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it, that you were compelled to virtually close this busi-

ness because the Ford Motor Car Company cancelled

their contract and replevined these cars that you had

previously ordered and paid for?

A. Yes, sir.

COURT : And that was the reason you had to close

your garage. Now, do I understand from that that you

would not have been able to have carried on this garage

business if the Ford Motor Car Company had refused

to furnish cars—sell you cars?

A. We could have carried on a general garage

business because we were well known in the community,

and, for instance, our mechanic who was working for

us immediately went off to himself and started up a

little place repairing cars, and is doing a nice business

at the present time.

COURT : Then how do I understand that you base

your claim that the replevining of these cars destroyed

the garage business? You understand this contract

only had two months to i*un, and in any event at the end

of that time the company would have been under no

obligations to sell you cars.

A. Well, you see, Vick Brothers had a deposit on

our business and they had us tied up, you see, in a way.

COURT : On what part of your business?

A. On the garage end—accessories and parts.

COURT: That is because of their contract or

agreement with you?

A. Yes, sir.

COURT: Your idea is then that the failure of the

Motor Car Company, if I understand you correctly

—
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the failure of the Ford Motor Company to carry out

the preliminary agreement that you had with Mr. Goden

was really the cause of your trouble.

A. Yes, sir.

COURT: That is the idea?

A. Yes, sir.

JNIr. Hardy : If I may explain, that is set up in this

answer that is offered in evidence—a three-cornered

deal.

COURT: What I couldn't get clear through my
mind was how the mere taking of these cars by the Ford

Company away from these people could destroy their

garage business, when that contract only ran for two

months.

INIr. Hardy : They forced us as a part of it

—

COURT : I understand now. I haven't examined

this contract, but I suppose it is like all these contracts,

and there was no obligation on the part of the Ford

Company to furnish these people any cars.

Mr. McDougal: The same contract we had up

—

COURT : Optional with the company whether they

furnished any cars at all, and optional with the dealer

whether they would take them.

Mr. Smith: Not optional; the dealers they had to

take them.

Mr. McDougal : The dealer could cancel.

COURT: Either company could cancel, and the

dealer was not obligated to take any cars, nor the com-

pany obliged to furnish them. That is all. I just

wanted to understand his theory. I couldn't get it.

The above was all the evidence introduced by the
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defendants upon the trial of the above entitled cause

to establish damages to their business by virtue of the

alleged wrongful action of the plaintiff in seeking to

recover possession of the automobiles in question.

Upon this branch of the case the court instructed

the jury as follows:

"Now the defendants claim and allege that their

business was entirely destroyed. You have heard the

testimony upon that question and it is for you to say

whether or not the taking of these thirty-seven cars

from their possession and the circumstances under which

they were taken destroyed or injured their business, and

if so, to what extent, if you can arrive at that conclu-

sion. They allege in their answer that their business

was paying an income of $300.00 a month and that they

were deprived of that income by reason of the wrongful

acts of the plaintiff company.

Now, in estimating the damages you should keep

in mind the amount that you allow as the value of these

cars. The taking of the cars away from the defendants,

of course, deprived them of the right to sell them and

of any profits that they might have derived from the

sales. That was one thing that, of course, was the re-

sult of this taking of the cars by the plaintiff company.

Now, the profits on the sales would, of course, be a

matter to be considered by the jury in arriving at your

verdict in this case, but if you allow that on the value

of the cars, that is, if you find that the value of the cars

is the amount that is claimed by the defendants, which is

the wholesale price with the 15^" added, or the profits

that the defendants would have made if thev had sold
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the cars, then j^ou should not allow that same profit in

estimating the damages. In other words, you should

be careful not to allow the same item twice in the item

of damages.

Now, the burden of proof is upon the defendants in

this case to show by evidence which satisfies the jury,

so that you can arrive at an intelligent and satisfactory

verdict as to the amount they were damaged, if any, by

this act of the plaintiff. It should not be based upon

speculation nor conjecture, but upon the facts and cir-

cumstances of the case as disclosed by the testimony."

To the action of the court in giving the above instruc-

tion to the jury, the plaintiff duly excepted, which

exception was allowed.

Plaintiff requested the following instruction upon

the question of damages:

XI.

The burden is upon the defendants to prove by a

preponderance of the evidence that the automobiles here

in question are of the value they allege, namely, $18,-

555.25, and that they have been further specially dam-

aged in the sum of $25,000.00, and unless defendants do

convince you by a preponderance of the evidence to this

effect, then they have failed and your verdict should be

against them."

To the refusal of the court to give said instruction

to the jury the plaintiff excepted, which exception was

allowed.

The plaintiff also requested the court to give the

following instruction:
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B.

"I instruct you that the defendants have failed to

prove damages in this case and that the only question

for you to decide is who are the owners and entitled to

the possession of the automobiles in question and their

value."

To the action of the court in refusing to give plain-

tiff's requested instruction B, plaintiff duly excepted,

which exception was allowed.

F. B. Norman, a witness called on behalf of the

plaintiff, testified as follows

:

Q. What became of this $12,676.38 that was sent

down to Eugene for the purpose of returning to the

defendants in this case?

A. That was paid to the bank on mortgages they

had given for these cars.

Mr. Smith : We move to strike that out if the court

please. There was no payment before this action was

begun at all and no payment to us, or for us, or with

our authority, to anybody.

COURT: They will have to show that was done

with the authority of the defendants, or paid to them

before the action was commenced, as I understand it.

Q. For what purpose did you say this was paid to

the bank, this money?

A. JNIoney that they had advanced on these cars

for the Eugene Ford Auto Company.

Q. Do you know whether or not it was impossible

for the Ford Motor Car Company to get possession of

these cars, as far as the bank was concerned, until this

money had been paid to the bank?
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Mr. Smith: Objected to; that calls for a conclusion

of the witness. Let him state the facts if they will

justify such a position, and the man knows.

COURT: I think the objection is well taken, and

I don't see that it has anything to do with the merits of

this particular case on trial now.

Mr. Smith : They took the cars under the writ. It

is admitted here that the Deputy Marshal was down

there and took the cars immediatelj^ after Mr. McDou-

gal's brother made the alleged demand on that Monday

morning.

F. B. Norman, the said witness, on behalf of the

plaintiff, further testified as follows upon cross-exam-

ination :

Q. At what date do you claim you gave the First

National Bank at Eugene the twelve thousand dollars ?

A. Sixteen thousand, I think it was, the value of

the cars. I don't remember the dates now. It was at

the time, though, after the cancellation went into ef-

fect.

Q. You don't know the date?

A. I haven't it here, no.

Q. You don't know how much you gave the First

National Bank either, do you?

A. Well, I don't remember the figures.

Q. It was after this action was begun ? You know

that, don't you?

A. Not that I know of, no.

Q. Don't you know, as a matter of fact, that it was

not only after that action was begun, but after the

answer was filed?
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A. No, sir.

Q. You don't know that that statement is not true,

though, do you?

A. There was no action begun at the time I au-

thorized this money from the Lumbermens Bank to be

sent to Eugene.

Q. No, I mean at the time you paid it to the bank.

You say you paid some money to the First National

Bank at Eugene. Don't you know as a matter of fact,

you didn't do that until after this action was com-

menced and after the answer was filed ?

A. That is probably so, I wouldn't say.

V. W. Winchell, a witness called on behalf of the

defendants, testified as follows:

Q. Now, one of the witnesses has testified that

after this case was commenced, and after the cars were

taken, somebody has gone into the First National Bank

of Eugene and paid some debts of yours there. Did you

ever authorize any one to do that?

A. No, sir. I didn't know of that being done.

Q. Was it done with even \ouy knowledge?

A. No, sir.

Q. Long after the action was commenced and your

answer filed?

A. Yes, sir.

Thereupon the defendants made the following mo-

tion:

INIr. Smith : There are two or three motions in rela-

tion to the record we want to make to keep the record

straight on the evidence. We first move to strike from

the consideration of the jury all evidence offered on be-
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half of the plaintiff as to the payment to the First Na-

tional Bank of the twelve thousand dollars on the

ground that it was not authorized by the defendants or

made through any privity of relationship requiring

plaintiff to make such payment. Upon the further

ground it was a voluntary payment if made at all and

cannot be charged to the defendants under any cir-

cumstances.

And thereupon the court made the following ruling

:

COURT : I think that is well taken as far at con-

stitutes any defense in this case.

To the action of the coui'tf in taking from the con-

sideration of the jury the claim of the plaintiff for the

amount of money paid by the plaintiff to the First

National Bank of Eugene, Oregon, the amount of the

lien imposed upon the automobiles in controversy by

the defendants, the plaintiff duly excepted, which ex-

ception was duly allowed.

After the close of all the evidence introduced upon

the trial of the above entitled cause the defendants

made the following motion for a directed verdict:

Mr. Smith: The defendants move that the jury

be instructed that the plaintiff has no cause to submit

to them, under the puaintiff's own evidence, first be-

cause the contract involved is in violation of the Sher-

man Anti-trust Act and the Claj^ton Act, and being

violative, the title to the cars absolutely passed when

the drafts were paid, and that the plaintiff itself has

shown that the plaintiff has no title to the cars what-

soever, but they were fully paid for by these drafts,

and the title is in the defendants^ and at the time this
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case was instituted the defendants owned the cars abso-

lutely. Second, that the plaintiff has proved no demand

before entering this action, and even if the contract were

not in conflict with the Anti-trust Acts of the United

States, it provided the}'- would have a lien on these cars

for the amount of money they advanced, and they never

extinguished or offered to extinguish that, but began

suit without any demand or tender.

COURT: Isn't there a provision in the contract

by which the plaintiff company could recover possession

of these cars upon payment of advances?

Mr. Smith: They haven't paid them. There is a

provision to this effect: "This contract shall continue

in force and govern all transactions between the parties

until July 31, 1916, but it is agreed that either party

shall be at liberty, with or without cause, to cancel and

annul this contract at any time upon written notice by

registered mail to the other party and such cancellation

shall also operate as a cancellation for all orders for

automobiles, automobile parts or attachments which

may have been received by the first party from the sec-

ond party prior to the date when such cancellation takes

effect.

In case of the cancellation or expiration of this con-

tract the first party may at its option retake possession

of all of such of the aforesaid automobiles as second

party may have on hand on consignment, unsold at the

date of such cancellation or expiration, at the same time

returning to him his advancements on the said auto-

mobiles; or at the option of the first party it shall be

the duty of the second part}^ and he undertakes (for
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the purpose of winding up the affairs of his said hm-

ited agency) to take orders for the sale of such auto-

mobiles as he may have on hand unsold at the time of

such cancellation or expiration, the same to be made

strictly under and in accordance with the terms of this

contract, provided however, if after reasonable effort

on the part of second party to make such sale there

shall remain on hand any such automobiles unsold after

three months from date of such cancellation or expira-

tion, then on request bj'^ second party and payment by

him to first party of ten per cent additional of the list

price first party will sell said automobiles to said second

party and give him bill of sale thereof for his own use

or for such other disposition as he may choose to make."

My point is they were all sold and were not con-

signed. That consignment we say depends upon the

prior contract which we say is violative of the anti-trust

laws. We take it that the transaction was an absolute

sale and not consignment. They attempt to treat these

cars as having been consigned but they didn't tender

the amount we had paid into them, and right there is a

strict provision that if they proceed on that theory they

must at the same time "return to him his advancements

on the said automobiles" which they never did. So

either way we have it-—if the contract violates the anti-

trust laws of the United States, the cars are ours; if it

does not violate them, they didn't tender or offer to

return the advancements, and in either case they are

out of court, and, as counsel has suggested, if their con-

tract is valid we were la^vfully in possession of these

machines, even if they owned them—we had acquired
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them lawfully and had a lien for 85^« on advances, and

they didn't extinguish that lien and didn't make a de-

mand, and the rule is absolute when a person can reple-

vin personal property, even though it belongs to an-

other, demand must be made for the return or the action

for replevin will not lie.

COURT : As I interpret this contract, for the pur-

l)ose of this case it is immaterial whether these cars were

held by the defendants under consignment or as a sale.

In any event the contract provided that the Ford Motor

Conlpany might recover possession of them in case the

contract was cancelled upon returning the advances, but

before it could recover, it must return the advances or

at least tender them, and the evidence in this case shows

it did neither—it did not return the advances nor did

it tender the money. All the evidence is INIr. Goden

said he had the money in the bank but never offered to

pay it—never gave the defendants any opportunity to

accept it, but proceeded to institute this action without

complying with their contract, and therefore I think as

far as that feature of the case is concerned the defend-

ants are entitled to a ruling instructing the jury to

return a verdict in their favor for possession of this

property.

And thereupon in furtherance of the above ruling

so made by the court, the court instructed the jury as

follows

:

It is alleged in the complaint that the plaintiff

elected to cancel the contract and did cancel it, and that

it offered to return to the defendants the amount of

money which they had advanced on the cars previously
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ordered and demanded possession of the cars then on

hand. The defendants admit making the contract.

They deny, however, that the plaintiffs ever offered to

return the money which they had advanced upon the

rars, and thereupon claim that the plaintiff was not

entitled to the possession of the cars at the time they

brought this action, and that the action was therefore

wrongfully brought, and by reason of that fact the de-

fendants have been damaged in their business to the

amount of $25,000.00.

Now, the contract as entered into between the plain-

tiffs. The Ford Motor Company, and the defendants,

as I said, was dated September 10, 1915. It expired

by limitation on the 31st day of July, 1916, but it con-

tained a provision that either party to the contract might

revoke or cancel it at any time without cause—without

giving any reason for it, and it appears in testimonj^

that the Ford Motor Company, exercising the right

given by this contract, did in fact cancel it bj^ a telegram

which it sent to the defendants, and by registered letter

which was received by the defendants prior to the time

this action was instituted. It also appears in testimony

that at that time the defendants had in their possession

some 37 cars which they had previously ordered from

the plaintiff, upon which they had paid 85% of the list

price, or all that they were expected or required to pay

under the contract. The plaintiff company, upon the

cancellation of this contract was entitled to a return of

the cars which the defendants had on hand at the time,

upon the payment or repaj)ment to them of the amount

of money which they had advanced or paid for the cars.
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which is admitted by the parties to this case to be

$16,077.50, so that the plaintiff would have been entitled

to the possession of these cars if it had paid to the de-

fendants the $16,077.50, but the evidence shows that it

did not make such payment nor did it tender to the

defendants this amount or any other amount on these

cars, and therefore it was not entitled to the possession of

the cars at the time this action was brought and inasmuch

as it was not entitled to the possession the action was

wrongfully brought and the defendants are entitled to

a return of the cars, or their value in case a return can-

not be had, so that in any event it will be your duty,

under the law, to find a verdict in favor of the defend-

ant to the effect that the}' are entitled to a return of

these cars, or their value in case a return cannot be had.

To the action of the court in making the above rul-

ing, and in giving the above instruction, and in directing

the jury to find a verdict in favor of the defendants

to the effect that they were entitled to a return of the

cars, the plaintiff duly excepted upon the ground that

under the pleadings in this case a demand was unneces-

sary and a tender of the money representing the value

of the cars was unnecessary, and that there was suffi-

cient evidence of such tender, which exception was duly

allowed, and in support of the grounds of plaintiff's

exception to the action of the trial court in so directing

a verdict in favor of the defendants, the plaintiff hereto

attached to this bill of exceptions a true and correct

transcript of all the evidence taken upon the trial of the

above entitled cause, duly certified to as such by the

reporter taking the same, and hereby refers to such
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transcript of evidence, and by such reference

incorporates the same in this its bill of ex-

ceptions and makes the same a part of this its bill of

exceptions, to the rulings of the court made in the above

entitled cause.

In this relation it is hereby certified that there were

in the hands of the court seventeen (17) written requests

for instructions, which had been prepared and sub-

mitted to the court by the plaintiff prior to the argu-

ments of counsel to the jury among which appeared the

following

:

IV.

I instruct you that the payment to defendants of

advancements on said automobiles by defendants before

taking possession of the same, by the plaintiff, was not

necessary if the defendants informed plaintiff or led

plaintiff to believe, they would not accept said payment.

VI.

I instruct you that the Limited Agency Contract

between plaintiff and defendants Eugene Ford Auto

Company, is a consignment contract and that by virtue

of said contract plaintiff upon returning or offering to

return the advancements made on the consigned auto-

mobiles in question, was entitled to the immediate pos-

session of said automobiles.

VII.

In this case the plainti/f in addition to asking for

the possession of said automobiles asks for $1000.00
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damages for the detention of the same. If you find from

the evidence that plaintiff is entitled to the possession

of the automobiles in question and has been damaged by

their detention, then you should give plaintiff damages

and may fix the damages in such an amount as you

think will fairly compensate plaintiff for said detention,

the amount, however, not to exceed $1000.00.

To the refusal of the court to give said instructions

the plaintiff excepted, which exception was allowed.

The instructions of the court to the jury, in full,

follow

:

Gentlemen of the Jury: The case to be submitted

to you is an action brought by the Ford Motor Com-

pany against Winchell and Hathaway and others to

recover possession of some thirty-seven automobiles.

The plaintiff claims and alleges in its complaint that

in September, 1915, it entered into a contract with

Winchell and Hathaway, by the terms of which the

latter should become the sales agents of the plaintiff

company for the sale of its cars in certain designated

territory, with their head office at Eugene. That the con-

tract provided that it might be cancelled or revoked at

any time by the plaintiff company without cause, and

that in case it was so revoked that the plaintiff would be

entitled to the possession or return to it of any cars

thereunder which Winchell and Hathaway had on hand

at the time, upon the payment to them of the money

advanced by them on such cars.

It is alleged in the complaint that the plaintiff

elected to cancel the contract and did cancel it, and that

it offered to return to the defendants the amount of
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money which they had advanced on the cars previously

ordered and demanded possession of the cars then on

hand. The defendants admit making the contract.

They deny, however, that the plaintiffs ever offered to

return the money which they had advanced upon the

cars, and therefore claim that the plaintiff was not en-

titled to the possession of the cars at the time they

brought this action, and that the action was therefore

wrongful^ brought, and by reason of that fact, the

defendants have been damaged in their business to

the amount of $25,000.

Now, the contract as entered into between the plain-

tiff, The Ford Motor Company, and the defendants,

as I said, was dated September 10, 1915. It expired

by limitation on the 31st day of July, 1916, but it con-

tained a provision that either party to the contract

might revoke or cancel it at any time without cause

—

without giving any reason for it, and it appears in tes-

timony that the Ford Motor Company exercising the

right given by this contract, did in fact cancel it by a

telegram which it sent to the defendants, and by reg-

istered letter which was received by the defendants prior

to the time this action was instituted. It also appears

in testimony that at that time the defendants had in

their possession some 37 cars which they had previously

ordered from the plaintiff, upon which they had paid

85% of the list price, or all that they were expected or

required to pay under the contract. The plaintiff com-

pany, upon the cancellation of this contract was entitled

to a return of the cars which^the defendants had on hand

at the time, ujjon the pajanent or repayment to them
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of the amount of money which they had advanced or

paid for the cars, which is admitted by the parties to

this case to be $16,077.50, so that the plaintiff would

have been entitled to the possession of these cars if it

had paid to the defendants the $16,077.50, but the evi-

dence shows that it did not make such payment nor did

it tender to the defendants this amount or any other

amount on these cars, and therefore it was not entitled

to the possession of the cars at the time this action was

brought, and inasmuch as it was not entitled to the

possession the action was wrongfully brought and the

defendants are entitled to a return of the cars, or their

value in case a return cannot be had, so that in any event

it will be your duty, under the law, to find a verdict in

favor of the defendants to the effect that they are en-

titled to a return of these cars, or their value in case a

return cannot be had.

So that the first question for you to determine will

be what the value of these cars is. The plaintiff says

that they are worth $16,077.50. That is the amount

the defendants paid for them. The defendants, on the

other hand, claim and allege that the cars were worth

$18,555.25, which, I understand from the testimony to

be the retail price of the cars, as specified in the contract

between the parties.

Now, it is for you to determine from the testimony,

in this case what was the reasonable value of these cars,

and that amount must not be less than the sum admitted

by the plaintiff, which is $16,077.50, and it must not be

more than the amounts claimed by the defendants,
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which is $18,555.25. So you will ascertain that amount

and insert it in your verdict.

Then the next question will be whether or not the

defendants are entitled to damages, from the plaintiff

by reason of the fact that the plaintiff wrongfully took

possession of these thirty-seven cars. The defendants

allege that the effect of the plaintiff's action was to put

them out of business—destroy their business—and tliat

by reason of that fact they were damaged in the sum of

$25,000, and they are asking at the hands of this jury

a verdict for the return of these cars and for damages

they suffered or claim to have suffered on account of

the wrongful act of the plaintiff in taking possession

of the cars. That is a question of fact for you to deter-

mine from the testimony what damages if any the de-

fendants suffered; what was the damage to the defend-

ants' business by reason of the fact that the plaintiff

wrongfully took from their business these thirty-seven

cars.

Now, in arriving at a conclusion on that subject, it

is proper for you to take into consideration the nature

and character of the business in which these defendants

were engaged at Eugene at the time these cars were

taken and determine, if you can, what effect in dollars

and cents the taking from them of these thirty-seven

cars had upon that business. You should also keep in

mind the fact that this contract between the plaintiff

and the defendants would expire by limitation on the

31st of July, which was two months after these cars

were taken, therefore, the defendants could not, under

any circumstances, claim the right to act as the agent
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of the Ford Company under this contract, or any con-

tract, longer than the 31st of July, 1916, or two months

after this transaction.

Again, in estimating the amount of damages to

which the defendants are entitled, if any, you should

bear in mind the fact that this contract had in fact been

legally cancelled prior to the time the plaintiff took

possession of these cars. As I said a moment ago, the

contract provided that it might be revoked or cancelled

at any time by either party without cause, and the Ford

Motor Company had exercised its option and right

under this contract and had cancelled it, so that it was

at an end before they took possession of these cars, and

therefore, at the time the cars were taken, the defendants

were in the position of doing a garage business at Eu-

gene without any contract with the Ford Company,

and in possession of thirty-seven Ford cars, to which

they were entitled. Now, the question is what was the

damage to that business under these circumstances,

caused by the plaintiff taking these thirty-seven cars

wrongfully from the possession of the defendants.

Now the defendants claim and allege that their bus-

iness was entirely destroyed. You have heard the tes-

timony upon that question and it is for you to say

whether or not the taking of these thirty-seven cars

from their possession and the circumstances under which

they were taken destroyed or injured their business, and

if so, to what extent if you can arrive at that conclusion.

They allege in their answer that their business was pay-
mg an income of $300.00 a month and that thev were
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deprived of that income by reason of the wrongful acts

of the plaintiff company.

Now, m estimating the damages you should keep in

mind the amount that you allow as the value of these

cars. The taking of the cars away from the defendants

of course deprived them of the right to sell them and

of any profits that they might have derived from the

sales. That was one thing that of course was the result

of this taking of the cars by the plaintiff company. Now,

the profits on the sales would of course be a matter to

be considered by the jury in arriving at your verdict

in this case, but if you allow that on the value of the

cars, that is if you find that the value of the cars is the

amount that is claimed by the defendants, which is the

wholesale price with the 15^^ added, or the profits that

the defendants would have made if they had sold the

cars, then you should not allow that same profit in esti-

mating the damages. In other words, you should be

careful not to allow the same time twice in the item of

damages.

Now, the burden of proof is upon the defendants in

this case to show by evidence which satisfies the jury,

so that you can arrive at an intelligent and satisfactory

verdict as to the amount they were damaged, if any, by

this act of the plaintiff. It should not be based upon

speculation nor conjecture but upon the facts and cir-

cumstances of the case, as disclosed by the testimony.

You are the judges, gentlemen, of all questions of

fact in this case. You are the judges of the credibility

of the witnesses, and it is for you to determine what

weight is to be given to the testimony in this case and
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what conclusions are to be derived therefrom. There

was evidence during the trial tending to show that after

this action had been begun the plaintiff company made

a payment of some kind to the bank at Eugene, not very

clear from the testimony what it was nor how it came

to be made, but in any event it is wholly immaterial

because the controversy here is over the right to the

possession of these cars, and damages, if any, the de-

fendants suffered by reason of the fact that the plaintiff

wrongfully took them. The other question is not here

for the consideration of the court and jury at this time,

and need not enter into your deliberations.

There has also been something said during the trial

about a deposit made by the defendants with the plain-

tiff company at the time this contract was entered into.

The contract contains a provision to the effect that the

defendants would deposit with the plaintiff company

a certain sum of money necessary for certain liabilities

and to secure certain liabilities. Now, that matter is

not before the jury. There is no issue here in this case

about that. There is nothing said in the pleadings

about it, and there is no testimony here to show whether

or not there is any offset against this $800.00. And the

same may be said on the question of bonus. There has

been something said during the trial about the defend-

ants having earned a bonus, and to which they are en-

titled, but that question is not in this record. There is no

mention made of it in the pleadings and it is not an issue

for consideration by this jury. The only question here

is the right to the possession of these cars, and the dam-
ages, if any, which the defendants suffered by reason
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of the wrongful taking of the cars from their possession

by the plaintiff. The other questions, if there are ques-

tions between these parties, will have to be determined

in some other proceedings and not in this replevin

action.

The jury thereupon retired to consider their verdict

and having returned into court with a verdict for the

defendants, the plaintiff within the time provided for

by rules of court, moved for time up to and including

the 11th day of October, 1916, within which to file a

motion for a new trial in the above entitled cause, and

thereafter and on October 9th, 1916, upon motion for

a further extension of time within which to file a peti-

tion for a new trial, the time to file a petition for a new

trial was extended up to and including the 10th day of

November, 1916, and thereupon and on the 8th day of

November, 1916, and within the time allowed by order

of court, the plaintiff filed its petition for a new trial

and for a modification of the judgment in the above

entitled cause of which petition the following is in words,

letters and figures a copy, to wit

:

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON

Ford INIotor Company, a corporation.

Plaintiff,

vs.

E. A. Farrington, V. W. Winchell and

F. M. Hathaway, et al., j
Defendants.
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PETITIOX FOR NEW TRIAL OR MODIFI-
CATION OF JUDGMENT.

Comes now the plaintiff in the above entitled action

appearing by ^Messrs. Piatt & Piatt and E. L. McDou-
gal, its attorneys of record, and petitions the court for

a new trial in the above entitled action and for grounds

of such petition alleges

:

I.

That it appears from the undisputed testimony in-

troduced upon the trial of the above entitled cause that

the plaintiff was compelled to and did pay to The First

National Bank of Eugene, Oregon, three notes of the

defendants V. W. Winchell and F. M. Hathaway, ag-

gregating the sum of $12676.38, each of which notes

was secured by a chattel mortgage on the automobiles

sought to be recovered from the possession of the de-

fendants in the above entitled action, which notes the

plaintiff was compelled to pay and did pay in order to

free the automobiles in controversy from the liens of the

chattel mortgages given to secure said notes, in order

to enable it to maintain an action for the replevin of

said automobiles, and the court failed and refused to

instruct the jury at the trial of the above entitled action

that the plaintiff was entitled to off-set the amounts

paid in satisfaction of said notes against any amounts

which they might find in favor of the defendants and

against the plaintiff.
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11.

Plaintiff petitions for a new trial in the above en-

titled action upon the further ground that the verdict

of the jury made and entered in the above entitled action

and the judgment entered thereon contravenes the in-

structions given by the court upon the trial of the above

entitled cause in that it allows to the defendants as dam-

ages profits on the sales of automobiles in addition to

the value of the cars therein and thereby expressly fixed

at the sum of $16,077.50, and said judgment is contrary

to the evidence introduced upon the trial of the above

entitled cause in that it appears from the undisputed

evidence introduced upon the trial of the above entitled

cause and the law applicable to the facts proven as

evidenced by the instructions of the court made upon

the trial of the above entitled cause that the plaintiff

had a legal right to and did terminate its contract with

the defendants, V. W. Winchell and F. M. Hathaway,

prior to the institution of the above entitled action, and

the defendants are not entitled to any damages arising

from the action of the plaintiff in terminating its con-

tract or in asserting its right to the possession of the

automobiles in controversy, and that no evidence was

introduced upon the trial of the above entitled cause

upon which any claim for damages for the sum of $6,000,

or any sum in excess of $2414.75 could properly be

based, and said verdict and judgment are contrary to

the evidence introduced upon the trial of the above en-

titled cause, and that it appears from the undisputed

evidence introduced upon the^ trial of the above entitled

cause that the defendants, V. W. Wincliell and F. INI.
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Hathaway, had sold their business to a third party at

or about the time of the cancellation of their contract

with the plaintiff in the above entitled cause and re-

ceived for such transfer a valuable consideration.

III.

That the verdict rendered against the plaintiff in

the above entitled cause is contrary to and against the

weight of CA'^idence introduced upon the trial of the above

entitled cause.

IV.

Plaintiff further petitions the court for an order

modifying the judgment entered in the above entitled

cause on the 11th day of September, 1916, by off-set-

ting against the sum of $16,077.50, therein awarded to

the defendants in lieu of the machines sought to be re-

plevined in the above entitled action the sum of

$12676.38, being the amount of money paid by the plain-

tiff to The First National Bank of Eugene, Oregon, for

the benefit of and in payment and discharge of the three

notes of the defendants, V. W. Winchell and F. M.
Hathaway, given to The First National Bank of Eu-

gene, Oregon, as payee, each of which said notes were

secured by a chattel mortgage upon the automobiles

sought to be replevined in the above entitled action,

which facts appear from the undisputed evidence intro-

duced upon the trial of the above entitled cause, and for

grounds of such petition alleges that the plaintiff was

compelled to and did pay the said notes of the defend-
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ants, V. W. Winchell and F. M. Hathaway, the first

note being in the sum of $2,800 bearing date April 22nd,

1916, the second note being in the sum of $2,800 bearing

date INIay 1st, 1916, and the third note being in the siun

of $8,400 bearing date May 24th, 1916, each of which

notes was secured by a chattel mortgage upon the prop-

erty sought to be replevined in the above entitled action,

in order to free the property involved in the above en-

titled cause from the liens of said mortgages prior to

the institution of its action for the replevin of said auto-

mobiles.

Plaintiff further petitions for an order of this court

modifying the judgment heretofore entered in the above

entitled cause on the 11th day of September, 1916, by

striking therefrom the sum of $6,000 allowed to the

defendants as damages on account of the alleged er-

roneous action of the plaintiff in taking possession of

the automobiles involved in the above entitled contro-

vers}^ upon the grounds and for the reason that such is

not a proper item of damage, because, it appears from

the undisputed evidence introduced upon the trial of the

above entitled cause that the plaintiff had a legal right

to and did terminate its contract with the defendants,

V. W. Winchell and F. M. Hathaway, prior to the in-

stitution of the above entitled action, and the defendants

are, therefore, not entitled to any damages arising from

the action of the plaintiff in asserting its rights to the

possession of the automobiles, in controversy and its ter-

mination of its contract with the defendants V. W. Win-
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chell and F. M. Hathaway, and that no evidence was

introduced upon the trial of the above entitled cause upon

which any claim or judgment for damages in the sum

of $6,000 could properly be based, and that such allow-

ance of $6,000 for damages, or any other sum in excess

of $2414.75 is in contravention of the instructions of the

court directing the jury that they should not allow the

value of the machines in controversy and at the same

time allow any claim for loss of profits arising from an

inability to sell said automobiles, and upon the further

grounds that it appears from the undisputed evidence

introduced upon the trial of the above entitled cause

that the business of the defendants, V. W. Winchell

and F. M. Hathaway, had been sold to a third party at

or about the time of the cancellation of the said defend-

ants' contract with the plaintiff in the above entitled

action, and said defendants received therefor a valuable

consideration.

PLATT & PLATT and

E. L. McDOUGAL,
Attorneys for Plaintiff."

which said petition for a new trial was, after argument

by the respective counsel for plaintiff and defendants,

and after due consideration by the Court, denied by the

said Court on the 2nd day of January, 1917, to which

ruling the plaintiff then and there excepted, which

exception was allowed.
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Copy of Transcript of Testimony attached to Bill

of Exceptions.

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON.
Ford JMotor Company,

Plaintiff,

vs.

Winchell & Hathaway,
Defendants.

Portland, Oregon, Tuesday, September 5, 1916, 10 a.m.

E. L. McDougal, for plaintiff.

I. N. Smith, L. Bilyeu, and Mr. Hardy, for defense.

R. S. BEAN, District Judge.

MR. McDOUGAL: An amended complaint was

filed, and it was agreed between counsel for the defen-

dants and myself that the answer to the first complaint

should stand as the answer to the amended complaint,

and the reply filed by the plaintiff to the defendants'

answer should stand as the reply to the answer in the

first instance.

In addition to that, there is a clerical error on page 3,

line 2 of the amended complaint. I used the word, in

the second line "property" when I meant to use the word

"advancements," and I would ask the Court at this time

for permission to strike out the word "property" and

insert the word "advancement."

FREDERICK B. NORMAN, a witness called on

behalf of the plaintiff, being first duly sworn, testified

as follows

:

DIRECT EXAMINATION
Questions by Mr. McDougal: ^Ir. Norman, what

was your position with the Ford Motor Company on or
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about the month of May and June, 1916?

A. Local manager for this territory.

Q. Your headquarters at what town?

A. Portland.

Q. As local manager, will you state whether or not

the territory of Lane County, Oregon, was embraced

in this district?

A. It was.

Q. Are you acquainted with Mr. Winchell and Mr.

Hathaway, the defendants in this case?

A. I am.

Q. Will you state in what capacity, if any, they rep-

resented the Ford Motor Company at Eugene.

A. Agents.

Q. Here is a contract. Will you identify it and

see if it is the signature of yourself.

A. Yes, sir.

Q. And Mr. Winchell and Mr. Hathaway.

Contract offered in evidence, received without objec-

tion and marked PLAINTIFF'S EXHIBIT 1.

PLAINTIFF'S EXHIBIT 1.

1915—Limited Agency Contract—1916

THIS AGREEMENT, made at Highland Park,

JNIichigan, this 10th day of September, 1915, by and

between the Ford Motor Company, a Michigan corpo-

ration of Highland Park, Michigan, hereinafter known

as the first party, and Eugene Ford Auto Co., of Eu-
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gene, in the State of Oregon, hereinafter known as the

second party, WITNESSETH:

WHEREAS the first party is the manufacturer

of a line of automobiles known as Ford automobiles and

also of automobile parts and accessories, and

WHEREAS the second party has applied to the

first party to be the agent in certain territory hereinafter

described, for the sale of said Ford automobiles and

parts, and first party is willing to appoint second party,

with certain limited authority and upon the following

terms and conditions only

:

NOW, THEREFORE, this witnesseth:

APPOINTMENT AS LIMITED AGENT

( 1 ) That first party hereby appoints second party

its "Limited Agent" with certain authorit}^ as herein

expressly stated only, for the purpose of negotiating

sales of first party's product to users only, in the meth-

ods and upon the terms and within the territory herein

specifically set forth.

POWERS

(2) That second party shall have no authority or

power or duty whatsoever, except as herein expressly

conferred.

AUTOS ON CONSIGNMENT

(3) That first party will consign its Ford auto-
)

mobiles to second party to be sold to users only, and
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not for re-sale, upon bills of sale to be executed by the

first party only, as hereinafter i^rovided.

TERRITORY

(4) The second party shall arrange for sales of

Ford automobiles only to residents of the following spe-

cified territory shown on the attached map, and to no

other, namely

:

The entire territory, including that of the Sub-Lim-

ited Agents, shall consist of the following, namely

:

(4) All of Lane County except extreme Western

portion of townships in R-IO-W, R-ll-W, and R-12-W;

portion of Douglas County Tier, T.-19-s in R-6-W to

R-9-W; Tier T-20-S R-4-W to R-9-W; Tier T-21-S,

R-4-W to R-9-W inclusive. Portion Lane County as

follows: T-15-S R-9-W, T-16-S R-8-W, T-16-S R-9-

W, Tier of (288 cars) T-15-S R-l-W and R-l-E to

R-8-E ; Tier T-16-S, R-l-W to R-3-W inclusive. Tier

T-16-S R-l-E to R-8-E inclusive. Tier T-17-S R-l-Vv^

to R-9-W inclusive. Tier T-16-S R-l-E to R-8-E in-

clusive. Tier T-17-S R-l-W to R-9-W inclusive. Tier

T-17-S R-l-E to R-8-E inclusive. Tier T-18-S R-5-W
to R-9-W inclusive. Tier (170 cars) T-17-S R-l-E to

R-8-E inclusive. Tier T-18-S R-5-W to R-9-W inclu-

sive. Tier T-18-S R-l-E to R-7-E inclusive. Tier T-

19-S R-l-E to R-7-E inclusive. T-19-S R-7-W north

half of T-18-S R-l-and 2 W. Portion of Northern

part of Douglas County, being townships lying north

of Tier T-22-S within Ranges 4-W to 9-W, southern
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part of Laiie County lying south of Tier T-19-S ; also

Tier T-19-S in R-l-W to R-6-W inclusive. The south-

ern half of T-18-S R-l-W and T-18-S in R-2-W, Tier

T-15-S and Tier T-16-S in R-4-W to R-7-W inclusive,

also the town of Springfield. (118 cars)

The retail territory, that is, the territory wherein

second party arranges direct sales ( and in which no Sub-

Limited Agents are appointed) consists of the follow-

ing, namely :

The remainder of said entire territory shall be known

as wholesale territory wherein shall be appointed Sub-

Limited Agents as hereinafter provided, namely:

RESIDENCE DEFINED

In this connection, it shall be construed that a purchaser

resides at either (a) his legal domicile; (b) the place

where he sojourns for not less than three consecutive

months; (c) his permanent place of business or occu-

pation; or (d) either home where more than one is

maintained. The decision of the first party in all vio-

lations of this sub-division shall be final and conclusive,

with no recourse or appeal on the part of the second

party.
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DAMAGES FOR BREACH TERRITORIAL
RESTRICTIONS

(5) The sales of Ford automobiles to residents

outside of second party's own territory is a serious tres-

pass upon the rights and earnings of other Limited

Agents and Sub-Limited Agents, and tends to destroy

the organization and business of the first party, and

therefore, it is agreed that the territorial restrictions

and limits set forth herein are of vital consequence to

the first party and its business, as well as to the business

of all other Limited Agents and Sub-Limited Agents,

and therefore, for any and each violation of the same by

the second party, second party hereby agrees to pay to

the first party the sum of Two hundred fifty dollars

($250.00) as and for liquidated damages. Said sum or

sums may be deducted from any deposit he may have

with the first party, or from any sums which first party

may owe, for business done, to second party. First

party may also cancel this contract for any such viola-

tion.

PRICES

(6) Second party shall arrange for sales of Ford

automobiles to users at the first party's full advertised

list prices only, current at date of sale, plus Fifty-three

and 25/100 Dollars ($53.25) for each automobile for

freight charges and delivery expenses, plus the amount,

if am% of any present or future United States tax or

excise upon or in respect of each automobile or sale

thereof. Wherever the words "List price" are used
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herein they mean the latest retail selling price estab-

lished or fixed by the first party.

SALES OF AUTOS FOR CASH ONLY

(7) Second party shall arrange all sales of Ford
automobiles for cash only; but if second party should

accept anything but cash payment on Ford automo-

biles, it must be upon his own responsibihty and for his

own account solely, and he must remit cash only to first

party.

REBATES FORBIDDEN

(8) Second party will not render any services or

supply any goods either gratis or at reduced prices, nor

do or permit any act whatsoever either directly or indi-

rectly, or through other parties, that would directly or

indirectly have the effect of reducing the said current

advertised list prices of Ford automobiles, plus freight

and delivery charges, and said United States tax or

excise, if any, and in the event of a breach or violation

hereof, second party shall pay to the first party the sum

of Two hundred fifty dollars ($250.00) for every such

breach or violation as and for liquidated damages aris-

ing to the first party and its business by reason of such

breach or violation, or the same sum may be deducted

from any moneys in first party's hands belonging to

second party or which first party may owe, for business

done, to second party. First party may also cancel this

contract for any such violation.
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CHANGES IX PRICES

(9) The first party may change the list prices of

any of its products at any time it may choose, and sec-

ond party shall conform to such changes immediately

upon receiving notice thereof, and in case of increase or

reduction in such list prices, first party shall not be

bound to make any allowance to second party in cases

of automobiles shipped before such changes take effect,

and the second party's commission on automobiles as

yet unsold by him shall be the difference between the

eighty-five per cent (85^^) advanced by him on such

automobiles and the new selling price ;
provided, that in

case of a reduction in price the first party will allow to

second party a proportionate rebate on his advances

made on such automobiles as still remain unsold in his

possession at the date of such reduction as to automobiles

shipped to the second party within thirty days immedi-

ately before such date, but none as to those shipped prior

to such thirty day period.

ADVANCES

(10) Second party shall advance in cash to first

party eighty-five per cent (85%) of the full advertised

list price at the time of the consignment of its automo-

biles b}^ first party to second party.

FREIGHT

(11) Second party shall pay the freight from De-

troit or branch factory and advance freight, if an}^, as

the case msi\ be, to second party's place of business.
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TITLE OF AUTOS

(12) First party shall retain all and complete title

to each automobile until actual bill of sale, signed and

executed by first party, has been delivered to the ven-

dee, who shall be only a user; that is, one who has pur-

chased for immediate use and not for re-sale the Ford

automobile, at full advertised list price, plus freight and

delivery charges, and said United States tax or excise,

if any, and without rebate, donation or drawback of any

character whatsoever. And any attempt to sell or dis-

pose of or deliver any Ford automobile at less than such

price shall be utterly void and shall pass no title what-

soever.

LIEN FOR ADVANCES—INSURANCE

(13) Second party shall have a lien on each Ford

automobile for the eighty-five per cent (85%) advanced

by him on the same and for freight paid by him on the

same, and he shall keep and maintain insurance so as

to protect himself against loss.

RETAIL BUYERS' ORDERS

(14) Second party shall take from each proposed

purchaser of a Ford automobile and immediately for-

ward to first party, a written order duly signed by him,

upon the regular blank "Retail Buyer's Order," fur-

nished by first party, withoi^t alterations or changes ex-

cept the filling in of blanks, and second party will make
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no arrangement for the sale of a Ford automobile with-

out taking such written signed order.

DEPOSITS ON AUTOS

(15) All deposits of money, checks, etc., on Ford

automobiles made by proposed buyers shall be remitted

immediately when received with the Retail Buyer's Or-

der to the first party, who shall be the custodian thereof,

and first party will make proper disposition thereof

when the transaction is closed according to the rights of

all parties.

COMPANY MAY REJECT ORDERS

(16) The dealings of the second party with a pro-

posed purchaser of an automobile or the taking of a

signed order blank as herein required or a deposit or

both, shall not constitute a sale, nor shall first party be

bound to accept such order, but first party may wholly

reject the same for any reason satisfactory to first party,

and the proposed purchaser shall acquire no rights what-

ever in the automobile until delivery of the duly executed

bill of sale as herein provided.

WEEKLY REPORTS OF BUSINESS

(17) The second party shall report each week to

first party all Ford automobiles contracted for by him

with purchasers under this agreement, including all sales

by Sub-Limited Agents and their purchasers, giving
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motor number and description of each automobile sold or

contracted for, the date of sale and full name and ad-

dress of each purchaser.

WARRANTY

( 18) Second party shall have no authority to make

any warranty whatsoever of Ford automobiles, but the

purchaser shall be referred to the provisions of the Retail

Buyer's Order and Bill of Sale in that behalf. Second

party shall have no authority to make any warranty

representing first party, of any parts or accessories.

The current printed literature issued by the first party

will contain the only warranties of parts or accessories

made by first party.

REPRESENTATIONS

(19) The second party shall make no representa-

tions as to Ford automobiles or parts or accessories, ex-

cept the same as are set forth in the printed literature

issued by the first party. If second party violates these

provisions he may be personally liable, but shall not in

any wise bind the first party.

CLAIMS AGAINST CARRIERS

(20) In case of damage to automobiles by carriers

in transit to second party, collection from the carrier

shall be made in the name of the first party as the owner

of such automobiles—but a,s between the parties hereto,

the second party shall be entitled to eighty-five per cent
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(85^'') of the amounts realized, less the like proportion

of expenses of collection, or the first party may, at its

option, assign to second party all its claims in such mat-

ter, whereupon second party shall present and prosecute

his own claim without any liability of the first party,

and it is stipulated that first party shall not be liable to

the second party for any injury or damage to the auto-

mobile after it is once delivered to the carrier or for any

return of the advances thereon.

KEEP PLACE OF BUSINESS

(21) That second party will maintain on his own

account and at his own expense, a place of business and

properly equipped repair shop prominently located in

Eugene for the purpose of conducting such Limited

Agency business, and shall employ competent and effi-

cient salesmen, and first party shall not in any wise be

responsible for the charges connected with such place

of business, nor shall second party have any authority to

render first party responsible for the rent, taxes, wages,

or other charges or liabilities of any nature whatsoever

arising out of such business or in connection with such

place of business.

THEFT OR DAMAGE TO AUTOS. WILL
SELL ALL AUTOS. CLAIMS BY

THIRD PERSONS

(22) Second party shall safely keep and he hereby

agrees to save first party harmless against them for dam-
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age of any kind to said Ford automobiles while in his

possession under consignment, and in consideration of

his being granted this agency, he expressly agrees that

he will bear all damages or injury arising from theft,

accident, injury or other cause to said automobiles so

consigned to him while in his possession, or while in

transit from first party to second party. Inasmuch as

first party bases its output and expenditures upon the

orders given by its Limited and Sub-Limited Agents,

therefore, and in consideration of this contract the sec-

ond party hereby agrees to arrange sales under the terms

of this contract and by and in accordance with the meth-

ods herein provided, of all the automobiles consigned

and delivered to him pursuant to his orders for the same,

and first party shall not be liable to return to second

party his advances on same. The second party also

agrees to save first party harmless against any and all

claims made against first party by any person or persons

not parties hereto for damages arising out of the conduct

of second party's said business or Limited Agency

whether from accident or injury or collision or loading or

unloading or driving or theft or fire or from any cause

of any and every nature whatsoever.

TAXES

(23) The second party shall, as a part of the ex-

penses of his business, pay any taxes that may be levied

upon or against or on account of such business or his

stock, or of any of such automobiles as may be in his pos-

sion or in transit on bill of^ lading, or otherwise, for de-

livery to him.
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SIGNS, ADVERTISEMENTS

( 24 ) The second party agrees to conspicuously dis-

play signs on and in his building and windows, designat-

ing that he is the "Limited Agent for Ford cars" for the

territory specified herein and he shall advertise the first

party's product effectively in the local papers and give

his immediate and careful attention to all inquiries, and

give good representation to all interests of first party

in the territory aforesaid. Second party agrees not to

advertise or trade in the first party's product in such a

way as to he an annoyance or injurious to first party

or any of its duly appointed Limited Agents or Sub-

Limited Agents, and that he will not repeat any such

advertisements or publish any form of advertising con-

taining matter to which the first party has objected,

and that he will follow as closely as possible the adver-

tising copy provided from time to time by the first party.

When agency of second party is cancelled or terminated

he agrees to remove all such signs and cease such adver-

tising.

REPAIRS, NUMBER PLATES, ETC.

(25) Second party agrees that he will make repairs

on all Ford automobiles in his territory, or coming into

his territory, whether sold through him or not, and to

perform this woik promptly and in workmanlike man-

ner, and that he will not remove or alter the first party's

patent plate, motor number, or other numbers or marks

affixed to any Ford automobile, or suffer the same to
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be done, and that he will not materially change any auto-

mobile consigned to him by the first party.

DEMONSTRATOR

(26) Second party agrees to purchase from first

party for himself and keep in use at all times at least

one Ford automobile of the current year's model, for the

sole purpose of demonstration and exhibition to intend-

ing purchasers and to maintain same in proper running

condition and good, clean order and repair at all times.

If he sells said automobile before the same has been in

actual use three months, second party agrees that he will

sell the same at the full advertised list price only, and

within his own territory only, as provided in sub-divis-

ions four, six and eight hereof. For any breach of this

provision the second party shall pay to first party Two
hundred fifty dollars ($250.00) as reasonable liquidated

damages. The only warranty of such demonstrating or

service cars by the first party is agreed to be the same as

that given by first party on automobiles sold to the gen-

eral public and which is printed on the Retail Buyer's

Order.

PATENTS

(27) First party owns, and the Ford automobiles

are manufactured under, and embodv the following'

letters patent of the United States or some of them,

namely

:

United States letters patent No. 747,909 issued

December 22, 1903.
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United States letters patent No. 773,934 issued

November 1, 1904.

United States letters patent No. 787,908 issued

April 25, 1905.

United States letters patent No. 847,405 issued

March 19, 1907.

United States letters patent No. 879,757 issued

February 18, 1908.

United States letters patent No. 1,005,186 issued

October 10, 1911.

United States letters patent No. 1,012,620 issued

December 26, 1911.

United States letters patent No. 1,044,038 issued

November 12, 1912.

United States letters patent No. 1,066,729 issued

July 8, 1913.

United States letters patent No. 1,073,569 issued

September 16, 1913.

United States letters patent No. 1,075,557 issued

October 14, 1913.

United States letters patent No. 1,078,042 issued

November 11, 1913.

United States letters patent No. 1,098,361 issued

May 26, 1914.

and of applications for letters patent now pending and

undetermined. First party further owns, and Ford

automobiles, parts and accessories are manufactured and

sold under and embody the exclusive right to the use of
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the name "FORD" acquired by and through United

States copyright and trademark registration numbers

74,530, issued July 20th, 1909 (script word "FORD"),
and 98,655, issued July 28th, 1914 (winged pyramid

design), together with the rights acquired and estab-

lished thereto by and through fair trade and trade user.

The validity of each of said patents and of the said copy-

right, registration and trade user rights, and of the

claims of the first party under said applications is hereby

expressly admitted ; and it is agreed that the sale and use

of said automobiles as delivered to the second party are

restricted according to the terms of this agreement of

agency, and that no license to handle or use said automo-

biles under such patents and applications, except strictly

in accordance with the terms and conditions of this con-

tract, is given; that second party's right to handle and

deliver said automobiles embodying said patents and in-

ventions, is restricted and limited by this contract in its

terms, and that no person shall acquire the right to use

said automobiles or to owai the same if there be any vio-

lation of the territorial or price restrictions set forlli

herein; and any such violation shall constitute an in-

fringement of each and every of said patents, applica-

tions and inventions.

COMMISSIONS

(28) As second party's commission for making

such sales of Ford automobiles, first party will, afte»-

payment by the purchaserj; allow to second party (ex-

cept in the cases specified in sub-division nine hereof)
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fifteen per cent (15%) of such full advertised list price,

and will allow to second party such freight and delivery

charges, and United States tax or excise, if any, as afore-

said.

ADDITIONAL COMMISSIONS

(29) First party agrees to allow and pay to sec-

ond party the following additional commissions on the

net amount of business he shall do hereunder during the

term of this agreement, upon Ford automobiles, but not

on Ford parts, repairs or accessories, namely : No added

commissions whatever when his said business shall total

less than $5,000.00, but when the second party shall

have done such business (not including freight charges

and not including his fifteen per cent (15%) commis-

sion) to the amount of $5,000.00, his right to additional

commissions shall begin, and he shall be entitled to such

added commissions as follows: On all such business

totaling less than $10,000.00, one per cent (1%) ; if $10,-

000.00 and less than $20,000.00, two per cent (2%) on

all such business; if $20,000.00 and less than $35,000.00,

three per cent (3%) on all such business; if $35,000.00

and less than $50,000.00, fom* per cent (4%) on all such

business; if $50,000.00 or more, five per cent (5%) on

all such business. That is, for illustration, if he shall

have done $7,000.00 total business as above described, his

commission shall be one per cent (1%) on all of such

$7,000.00. If, for illustration, his total business as above

described shall be $34,900.00, his commission shall be

three per cent (3%) on all of such $34,900.00. If $49,-
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900.00, then four per cent (4%) upon all of such $49,-

900.00; if it shall total $50,000.00, then five per cent

(5^'') on all of such $50,000.00, and likewise five per cent

(5'^°) upon all such business over $50,000.00.

If any payments shall have been made to second

party during the year on the one per cent (1^") basis or

any lower basis than he shall finally be entitled to, such

payments shall be credited on the final amount owing

him and shall be deducted when he becomes entitled to

and shall receive the higher percentages.

PAYMENTS TO SUB-LIMITED AGENTS
SECURED

(30) It is agreed that such added commissions shall

not be paid to second party until the second party shall

have furnished satisfactory evidence to first party that

all commissions and added commissions due or owing

or which may later become due or owing the Sub-Lim-

ited Agents under the second party have been fully paid,

or until satisfactory arrangements are made with the

first party to insure Sub-Limited Agents being paid the

commissions and added commissions which may be due

or become due to them under their respective contracts.

COMPANY MAY SELL DIRECT

(31 ) First party hereby expressly reserves to itself

the right to make direct sales to customers in the territory

above described, and in such case will pay one (and onh''

one) commission of five per cent (5%) of the list price of
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the automobile or automobiles so sold, after it shall have

received the full purchase price in cash, to the second party,

or if there shall be a Sub-Limited Agent in that special

territory and locality where such sale is made, then such

five per cent (5%) shall be paid to such Sub-Limited

Agent. This provision shall not apply to sales of parts

or accessories, which are otherwise provided for herein,

nor shall it apply to sales to or through Sub-Limited

Agents, but only to those made by first party directly

to purchasers domiciled or residing in said territory

within the meaning of Sec. 4 of this agreement. First

party shall not pay any commission to second party or

his Sub-Limited Agents on any sales to residents out-

side second party's territory, even though delivery should

be made within said territory to residents of such other

territory.

STOCK OF FORD PARTS

(32) Second party agrees that he will purchase

from the first party on his own account and carry on

hand at second party's place of business aforesaid, a

stock of Ford parts that will inventoiy at all times dur-

ing the term of this agency contract, not less than Two
Thousand Dollars ($2000.00) at the list price, and first

party shall have the right to send its representative to

inventory such stock of Ford parts as second party max
have on hand, at any time during the term of this con-

tract. First party may cancel this contract for any

breach of this provision. Inasmuch as the reputation of

Ford cars is often injured by the use therein of inferior
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parts not made or furnished by the Ford Motor Com-

pany, therefore, the second party also hereby agrees that

all his purchases of parts for Ford automobiles shall be

made, as to all parts listed in its parts catalogue, ex-

clusively from the first party, and that he will not use,

sell or recommend to Ford owners similar parts manu-

factured by others.

DISCOUNT ON PARTS

(33) First party agrees to allow the second party

a discount of twenty-five per cent (25"^°) on all parts of

Ford automobiles listed in the Ford parts price lists,

excepting on bodies, on which the discount shall be fif-

teen per cent '(15^'') only. These discounts are allowed

in consideration of second party's agreement to carry

stock as provided in sub-division thirty-two above, and

in consideration of the other provisions of this contract.

First party agrees to allow second partj^ an addi-

tional discount of ten per cent (10^'') on all Ford parts

sold by second party at wholesale to Sub-Limited

Agents under him; said additional ten per cent (10%)

to be credited by first party monthly on receipt bj^ it of

certified itemized statement of such sales and deliveries

made during the previous month by the second party.

RETURN OF PARTS

(34) The second party shall have the right and

privilege of returning to fir^t party at the place of pur-

chase at any time during the term of this contract, or
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within thirty days after its cancellation or expiration,

but at his own expense, for credit at the purchase price,

all such new parts of first party's automobiles as he may
desire, except bodies, tops, tires, lamps, generators,

speedometers, windshields, and other equipment known

in the trade as "accessories" provided same are in as good

condition as when sold by the first party to the second

party.

COMPANY MAY SELL PARTS

(35) First party reserves the right and privilege

to sell and deliver or cause to be sold and delivered any

parts of Ford automobiles, repairs, accessories or other

goods that may be ordered from it by any person or

persons within the territory covered by this agreement,

without the payment of any profit or allowance or any

discount or credit whatever to the second party upon

such sales. It is expected and intended that second

party will carry the stock of Ford parts, repairs and

accessories as herein provided, and that nearly all orders

for such parts, repairs and accessories will be placed with

him by all persons in the above described territory.

CLAIMS

(36) It is further agi-eed that no claims regarding

errors in shipments or billings are to be recognized by

first party, unless received in writing by it from the

second party within ten days after receipt of the goods

by the second party.
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CRATING, ETC. EXTRA

(37) The first party will be entitled to receive an

extra charge for crating, packing, double decking and

loading, which the second party shall stand and pay as

a part of the expenses of conducting his business.

DELAYS IN SHIPMENTS

(38) The first party shall not be liable in any way

for delayed shipments of any goods ordered or on ac-

count of shipments by any other than a specified route.

PAYMENTS AT HOME OR BRANCH OFFICE

(39) The second party agrees to take up all sight

drafts with exchange drawn on him by the first party for

automobile consignments or for shipments of parts,

when shipments arrive or when sight drafts are pre-

sented, the intent hereof being that payments are to be

made to the first party at its home or branch office, but

if it elects to draw drafts, the same will be honored with

exchange by second party.

DEPOSITS

(40) As a guarantee of the full and faithful per-

formance by the second party of all the terms and con-

ditions of this agreement, the second party has deposited

with the first party the sum of Eight Hundred Dollars

($800.00) in cash, and it is agreed that the first party
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may, at is option, aj)ply any part or all of said amount

towards the liquidation of any past due accounts owing

by second party to first party, or any other legitimate

claims arising from the second party's failing to per-

form the obligations of this agreement, and the balance

of said contract deposit, if any, shall be returned to the

second party at the termination of this agreement and

the fulfillment of all its requirements. In case of can-

cellation or termination of this contract as herein pro-

vided, such deposit balance on hand may be retained by

first party as security for and until the fulfillment of all

provisions hereof as to the winding up of the business of

the agency and final disposition of all unsold cars as

stipulated herein. Second party shall not be at liberty

to treat said deposit as an offset against any accounts

owing by him to first party.

ESTIMATE OF AUTOS REQUIRED

(41) In order that first party may determine the

prospective requirements of its business for the business

year ending July 31, 1916, and may base its contracts

for materials, etc., thereon, the second party agrees that

he will require consignments of not less than 288 Ford

automobiles for his said entire territory between the date

hereof and July 31, 1916, to be shipped in the various

months as per the following schedule, and he hereby

makes requisition for such automobiles to be shipped as

stated, namely:

For his wholesale and retail territorj^ respectively,

as follows:
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In August, 1915, Wholesale Territory 22 Autos

In August, 1915, Retail Territory 8 Autos

In September, 1915, Wholesale Territory. ... 16 Autos

In September, 1915, Retail Territor}^ 24 Autos

In October, 1915, Wholesale Territory 2 Autos

In October, 1915, Retail Territory 24 Autos

In November, 1915, Wholesale Territory. ... Autos

In November, 1915, Retail Territory 8 Autos

In December, 1915, Wholesale Territory. ... Autos

In December, 1915, Retail Territory 8 Autos

In January, 1916, Wholesale Territory 18 Autos

In January, 1916, Retail Territory 16 Autos

In February, 1916, Wholesale Territory. ... Autos

In February, 1916, Retail Territory 8 Autos

In March, 1916, Wholesale Territory 2 Autos

In March, 1916, Retail Territory 38 Autos

In April, 1916, Wholesale Territory 24 Autos

In April, 1916, Retail Territory 24 Autos

In Maj^ 1916, Wholesale Territory 8 Autos

In May, 1916, Retail Territory 16 Autos

In June, 1916. Retail Territory 6 Autos

In June, 1916, Wholesale Territory 8 Autos

In July, 1916, Wholesale Territory 8 Autos

In July, 1916, Retail Territory Autos

REQUISITIONS MAY BE DECLINED

(42) First party agrees that the foregoing requisi-

tions of the second party will receive first party's careful

and good faith attention, but first part)^ does not agree

absolutely to fill them, but expressly reserves the right
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to refuse them from time to time, or such parts of them

as the first party deems necessary or proper, and all such

requisitions are subject to delays occurring from any

cause whatsoever in the manufacture and delivery of its

product—no legal liability to fill such requisition being

incurred under any circumstances. And the second

party may cancel, upon one month's full written notice

to first party, the said requisitions, or what remains un-

filled thereof.

PRICE MAY BE CHANGED

(43) It is further agreed that the foregoing req-

uisitions for consignments of Ford automobiles are given

by second party and received by first party subject to

the express condition that prices are subject to be

changed by the first party at any time during the year

and deposits are so accepted; in the event of changes,

however, the second party may cancel such remaining

requisitions, and may demand and receive back from

the first party such deposits as may have previously

been made, less any amounts for which second party

may be obligated or owing either directly or indirectly

to the first party.

SUB-AGENCIES

(44) Second partj^ shall appoint a Sub-Limited

Agent or establish a properly equipped branch or garage

for the sale and repair of l\)rd automobiles in every

such city or town within the above described territory as

shall at any time or from time to time be designated by
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first party, in order that first party shall have adequate

representation therein, and so that the public shall have

at hand facilities for purchasing Ford automobiles,

parts, repairs, accessories and supplies, and if second

party fails to secure such Sub-Limited Agents, or estab-

lish branches as herein provided, then first party may

do so, or first party may take such territory entirely

away from second party, or first party may sell direct

its automobiles, parts, accessories, etc., in such unoc-

cupied territory, in any of which cases the second party

shall not claim or be entitled to any commissions on

business so handled.

SUB-LIMITED AGENTS' COMMISSIONS
SUB-LIMITED AGENTS' CONTRACTS

(45) The second party shall allow and pay the

Sub-Limited Agents the regular Limited Agent's com-

missions on the net volume of business done, and will

require each Sub-Limited Agent to execute the Sub-

Limited Agent's agreement provided in blank by first

party in triplicate, and shall within three days after the

execution thereof transmit in triplicate said agreement,

properly executed, to first party for its approval and

signature, and upon being executed by the first party,

one copy each shall be delivered and kept by the first

party and second party hereto and said Sub-Limited

Agent. No arrangement or agreement made by second

party with any Sub-Limited Agents shall be in any

manner binding upon the first party until it shall have

been reduced in writing on such blank aforesaid and ap-
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proved and signed in triplicate by first party's duly

authorized executive officer and delivered as aforesaid,

and second party further agrees not to enter into any

private arrangement or agreement with any party or

parties to act as his Sub-Limited Agent except as herein

provided. All Ford automobiles sold by first party

through the Sub-Limited Agents of the second party,

appointed and authorized as aforesaid, shall be con-

sidered as taken by the second party as a portion of the

Ford automobiles handled by him under this contract.

DEPOSITS OF SUB-LIMITED AGENTS

( 46 ) The first party shall be custodian of all con-

tract deposits made by the Sub-Limited Agents and

of all deposits made by proposed buyers, and in the

event of the termination or cancellation of this contract,

second party shall have no claim whatsoever directly or

indirectly against first party, for such deposit moneys,

whether such deposits are made through the second party

or directly by the Sub-Limited Agents or buyers them-

selves. When deposit moneys are transmitted to the

first party by the second party, second party shall

specify whose money the same is, and on what particular

contract or Retail Buyer's Order such deposit is being

made.

NO ASSIGNMENT

(47) The second partj^ shall have no right to assign

this contract, or any interest in the same, without the

written consent of the first party.
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CANCELLATION

(48) This contract shall continue in force and

govern all transactions between the parties until July

31, 1916, but it is agreed that either party shall be at

liberty, with or without cause, to cancel and annual this

contract at any time upon written notice by registered

mail to the other party and such cancellation shall also

operate as a cancellation of all orders for automobiles,

automobile parts or attachments which may have been

received by the first party from the second party prior

to the date when such cancellation takes effect.

SALE OF AUTOS ON HAND AT TIME OF
TERMINATION

(49) In case of the cancellation or expiration of

this contract the first party may at its option retake

possession of all such of the aforesaid automobiles as

second partj^ may have on hand on consignment, unsold

at the date of such cancellation or expiration at the same

time returning to him his advancements on the said auto-

mobiles ; or at the option of the first party it shall be the

duty of the second party and he undertakes (for the

purpose of winding up the affairs of his said Limited

Agency) to take orders for the sale of such automobiles

as he may have on hand unsold at the time of such can-

cellation or expiration the same to be made strictly under

and in accordance with the terms of this contract pro-

vided however, if, after reasonable effort on the part of

second party to make such sale there shall remain on
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hand any such automobiles unsold after three months

from date of such cancellation or expiration, then on

request by second party and payment by him to first

party of ten per cent (10^^) additional of the list price

first party will sell said automobiles to said second party

and give him bill of sale thereof for his own use or for

such other disposition as he may choose to make.

PERFORMANCE OF SUB-LIMITED
AGENCY CONTRACTS

(50) In case of cancellation of this contract first

party will carry out all such contracts made with Sub-

Limited Agents under the second party, as were made

with the approval of the first party as herein provided,

the intent being that the first party shall take the same

off the hands of second party.

TERMINATION

(51) Upon termination of this contract, whether

by expiration or cancellation, all liability on the part of

the first party, shall, except as to matters pending at

the date of such termination, cease and determine, and

the second party shall have no claim to commission,

rebate or damage, notwithstanding transactions may
thereafter take place with or sales be made to parties

with whom the second party shall have dealt during the

currency of this contract
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NO WAIVER OF THESE PROVISIONS

(52) The failure of the first party to enforce at

any time any of the provisions of this contract, or to

exercise any option which is herein provided, or to re-

quire at any time performance by the second party of

any of the provisions hereof, shall in no way be construed

to be a waiver of such provisions, nor in any waj'^ to

affect the validity of this contract or any part thereof,

or the right of the first party to thereafter enforce each

and eveiy such provision.

MICHIGAN CONTRACT

(53) This contract, it is agreed, is a Michigan con-

tract and shall be construed as such.

IN WITNESS WHEREOF the parties have

hereunto set their hands and seals the daj^ and year first

above written.

Signature of the First Party

FORD MOTOR COMPANY,
By W. A. Ryan-A. (l. s.)

Manager of Sales.

Approved F. B. Norman,

Branch Manager.

O. K.'d J. S. Beckhardt,

Accounting.

Ckd.SLndApp.E.W.,

Sales.
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Signature of the Second part

Eugene Ford Auto Co. (l. s.)

By F. M. Hathaway (l. s.)

Witness Clias. E. Godon,

First National Bank.

(Name of Limited Agents Bank)

Trial balance, July 31, 1915.

C. R., Aug. 13, 1915, page 15.

C. R., Sep. 9, page 40.

MR. McDOUGAL: I also desire to offer in evi-

dence letter dated May 25, 1916, signed Ford Motor

Company, F. B. Norman, manager, admitted to have

been received by the Eugene Ford Auto Company, at

Eugene, Oregon, through registered mail.

Marked PLAINTIFF'S EXHIBIT 2.

Portland, May 25th, 1916.

Eugene Ford Auto Company,

Eugene, Oregon.

Gentlemen: In accordance with the provisions of

Sub-divisions 46 and 47 of your contract, notice is hereby

given of the cancellation of your Limited Agency Con-

tract with the Ford Motor Company, effective as of

this dale.

In this connection, attention is called to Sub-division

47 of the contract relating to the winding up of the
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affairs of the Limited Agency in the event of the can-

cellation of the contract. Ford Motor Company,

F. B. Norman, Manager.

CROSS EXAMINATION

Questions by Mr. Hardy: Did you not send a tele-

gram previous to sending the letter?

A. Yes, sir.

Q. A telegram stating

—

MR. :McDOUGAL: If the Court please, I object.

The telegram is the best evidence.

Q. Have you the original of that telegram?

A. I have not.

Q. Did you keep an office copy?

A. Yes, I imagine so.

Q. Can you produce it ?

A. I don't know. I think so.

Q. I would like to have you produce it, if you please.

A. Yes.

MR. McDOUGAL: We will produce it if we can

find it.

Witness excused.

CHARLES E. GODEN, witness called on behalf

of the plaintiff, being first duly sworn, testified as

follows

:
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DIRECT EXAMINATION

Questions by Mr. McDougal : Now, Mr. Goden, in

what capacity were you employed by the Ford Motor

Company during the months of May and June, 1916?

A. Territory representative.

Q. Are you acquainted with the defendants, Mr.

Winchell and Mr. Hathaway, in this case?

A. I am.

Q. Were you down to see Messrs. Winchell and

Hathaway prior to the time that this registered letter

was mailed to them by Mr. Norman ?

A. Any date prior, you mean?

Q. I will just withdraw that question. Were you

down to Eugene to interview Messrs. Winchell and

Hathaway subsequent to May 25th, the date upon which

this registered letter was mailed to Winchell and Hath-

away, cancelling their contract ?

A. About that date, yes, sir.

Q. For what purpose did you go down there?

A. Instructions from the Ford Motor Company,

my manager, Mr. Norman, to go there and displace

them as agents, and place Vick Brothers in that terri-

tory.

Q. What did you do when you first went down

there ?

A. Well, I got in there—went to Hathaway and

Winchell's office or place of business, the Eugene Ford

Auto Comi)any, and told them that I had been sent

there for that purpose, cancelling the contract, and they

received the registered letter at the time I was in their

office. I said "That is vour notification of cancellation,
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which is according to the rules of the contract." They

said "Yes, we understand that; we expected it."

Q. Now, Mr. Goden, do you recall how many Ford

automobiles had been consigned to and were in possession

of Winchell and Hathaway at the time they received this

registered letter?

A. Thirty-six or seven; thirty-seven, I believe.

MR. McDOUGAL: I think it will be admitted,

will it not, Mr. Smith, that the automobiles in the pos-

session of the defendants at the time were the ones that

are named in paragraph 6, page 2, of Plaintiff's

Amended Complaint?

MR. SJMITH : We will admit the identical automo-

biles numbered in the complaint, that is giving the fac-

tory number of the automobiles, were in our possession

at the time of the commencement of the action.

COURT: Thirty-seven of them.

MR. SMITH : We have set up the same numbers

on page 3 of our Answer, lines 26 to 31.

MR. HARDY: Thirty-six touring cars and one

Sedan.

Q. Do you recall, Mr. Goden, the price of these

cars, touring cars, F.O.B. Detroit?

A. Touring cars ?

Q. Yes.

A. F.O.B. Detroit, $440.00 at that time.

Q. At what price were they consigned to the de-

fendants, Messrs. Winchell and Hathawa}^?

A. Eighty-five per cent of the retail price.

Q. Eighty-five per cent?

A. $374.00.
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Q. In addition to that did the defendants have to

advance the freight and the

—

A. He was supposed to pay the freight and 85^*'

of the cost.

Q. What would that freight and the cost of assem-

bling amount to ?

A. Well, there is an allowance in the freight of four

dollars for unloading, which makes the freight at that

time—the retail price of the car at Eugene should have

been $493.25; $53.25 was the freight, with the allow^-

ance for unloading the actual freight cost is $49.25.

Q. Then the price as I understand it—the retail

l^rice to the public of a car at Eugene would be $493.25?

A. Yes, sir.

Q. That would be the touring car ?

A. Yes.

Q. And the price at which the car was consigned to

the agent was 85% of that, or $427.25.

A. Well, it was $374.00 plus the $49.25—

Q. And the cost of assembling?

A. (Continuing) and this four dollar allowance for

assembling.

Q. That would make $427.25. Now, they had auto-

mobiles on hand, as stated in the complaint, to the value

of $16,077.50. What does that represent, the value of

the automobiles, or rather the amount of the advance-

ments on the automobiles bv the defendants, Winchell

and Hathaway?

A. It rej)resents the cost of the automobiles to the

defendants, that is the actual amount of money involved
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by them at Eugene. It was on consignment account

that they were put in.

Q. When you were in the office there and this reg-

istered letter was received, you said that the defendants

said they expected to receive a cancellation of the con-

tract. What further acts did you do then?

A. Why, immediately following that? Oh, I talked

with the defendants, Mr. Hathaway and Mr. Winchell,

in regard to the thing, that is settlement on the propo-

sition. As I had been handling Mr. Hathaway and

Mr. Winchell in the territory for some time and we had

always been on very friendly relations, why we just

talked the matter over, and the settlement proposition

—

what they were going to do about it. Well, they said

they had not decided, had taken it up with an attorney.

I said, "All right, if you have got this matter in the

hands of your attorney, I will have to report that to

the company." I said, "I don't know, between you and

I, whether it is a proposition to take up with attorneys.

Sometimes we can settle better out of it. However, if

you want to go ahead with that." And I called their

attention to the clause in the contract which provided

for this cancellation, and also the proviso of taking the

cars back, and they said, "Where is that clause," Mr.

Winchell said. I told him and showed it to him, and

he took a copy of the contract and invited me to go to the

attorney's office, and I said "No.," I will not go to your

attorney's office. I have nothing to do with attorneys.

When I go to your attorney's office, my attorney will

be with me," and he went of^ with the contract.

Q. Could you find the clause of the contract that

you read to them?
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A. If I remember, it is 43.

Q. Just take Exhibit 1, and see if you can find the

clause in the contract.

A. I think it is in 22 here—yes, it is in paragraph

49 of this contract, "Sale of Autos on hand at Time of

Termination." That is the clause.

Q. All right, just read that to the jury.

A. "49. In case of the cancellation or expiration

of this contract the first party may at its option retake

possession of all of such of the aforesaid automobiles as

second party may have on hand on consignment, unsold

at the date of such cancellation or expiration, at the same

time returning to him his advancements on the said auto-

mobiles ; or at the option of the first party it shall be the

duty of the second party and he undertakes (for the

purpose of winding up the affairs of his said Limited

Agency) to take orders for the sale of such automobiles

as he may have on hand unsold at the time of such can-

cellation or expiration the same to be made strictly under

and in accordance with the terms of this contract pro-

vided, however, if, after reasonable effort on the part of

second party to make such sale there shall remain on

hand any such automobiles unsold after three months

from date of such cancellation or expiration, then on

request by second party and payment by him to first

party of ten per cent (10%) additional of the list price

first party will sell said automobiles to said second party

and give him bill of sale thereof for his own use or for

such other disposition as he may choose to make." That

went aloner to the fact—I took this clause along to show



vs. Eugene Ford Auto Co. et al 169

them they didn't have them sold until the ten per cent

provided in this

—

MR. SMITH: That is a point for Your Honor to

decide.

A. I was just telling what I said to them.

COURT : Let him tell what he said to them.

A. Said to them at the time.

Q. Now, Mr. Goden, referring to this paragraph

49 again, which you have just read to the jury, will you

state whether or not anything was said about the ad-

vancements that had been made upon these automobiles

by the defendants Winchell and Hathaway?

A. At that time?

Q. Yes.

A. No, they just took that—went off to his attor-

ney's at that time with the thing in his hand.

Q. Do you recall whether this was May 26th or

what date this was?

A. No, it was around that. That date could be

proved by

—

Q. The letter was written May 25th and I assume

—

A. I got there that time. I was in the office when

it arrived, so it must have been about the 26th. My trav-

eling expense account in the office would show the exact

date I arrived.

Q, What did you do then after that with reference

to closing up this contract?

A. I believe I met Vick Brothers there at the train

after that.

Q. When did you ne^t meet Winchell and Hath-

away ?
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A. Oh, I think I saw them off and on on the street.

I took some matters up with the company over the phone

and—I can't remember now just exactly when I next

met them. Oh! I think I met them next with Vick

Brothers at their place of business, if I remember right.

Q. And who are Vick Brothers ?

A. Well, Mr. Vick was there. Vick Brothers are

the present agents at Salem, Oregon.

Q. Will 5^ou state whether or not at any time sub-

sequent to May 26th you ever made any tender of the

advancements on these machines by Winchell and Hath-

away.

A. Before May 26th?

Q. Subsequent to May 26th.

A. Oh ! yes, the company forwarded to the bank in

Eugene telegram to honor mj^ draft in payment of the

$16,077, I believe, and some odd cents—I forget just

exactly the figures—in payment of a check payable to

Hathaway and Winchell for automobiles, and the bank

was to notify me that the check was there—the money

was there at my disposal but only for that purpose

—

could only sign a check for return to them—for Hath-

away and Winchell. The telegram specified that was

the only use I could make of this money.

Q. You say you had this $16,077.50 in the bank

there at Eugene?

A. A telegram authorized the draft and the bank

notified—I saw the banker and he said it was there, and

that I could sign it for that purpose.

Q. Will you state whether or not you made any
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effort to get this money and give it to Winchell and

Hathaway.

A. Yes, I attempted to get Winchell and Hatha-

way, if I remember right, on the day I had the money

in the bank to use, but I believe one was in Portland, or

some delay, I couldn't see them until evening. I at first

demurred and thought I would take it up the next morn-

ing; they said "Well, we will meet you." I said "All

right, you can come to the hotel then." And they closed

their place of business at six o'clock and I was at the

hotel. I said "Come on up to my room, and we will

talk the matter over," and Mr. Vick—yes, I believe Mr.

Vick was with me. So when he got to the hotel, Mr.

Hardy was with him, their attorney. They said "This

is Mr. Hardy" in the lobby, and we all walked up to

the room, and I said "Now, I have the money in the bank

to pay you for those automobiles you have in your pos-

session" and Mr. Winchell said "You mean cash" and

I said "Yes, I have got the cash." He says "I wont do

anything without I get cash from the Ford JVIotor Com-

pany." I said "All right, the cash is in the bank. I can't

get it tonight, but will get it in the morning." He says,

"You mean you can get it in the morning? It is there?"

I said "Yes, it is there." I said "Are you willing to

accept that?" And their attorney spoke up in the con-

versation, and I said "I don't recognize you. I am not

talking to their attorney. I asked to talk to INIr. Winchell

and ]Mr. Hathaway, and I don't recognize you at all in

this." He says, "I am their attorney." I says "That

don't make any difference,^ and I didn't ask you to the

room." With that he started to walk out, and he savs
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"We will take it under advisement," and I said "No

advisement in this case."

Q. Was there anything said there at that time by

Mr. Hardy or any one else with reference to w^hether

or not they understood this to be a tender?

A. Yes, I took it up with that action, that I w^as

tendering them the money.

MR. S^IITH : We move to strike out that answer,

and ask to have him answer the question.

COURT: State what was said about it.

Q. (Read as follows: Was there anything said

there at that time by ]Mr. Hardy or anyone else with

reference to whether or not they understood this to be

a tender?) Just answer that question.

Q. By any one else?

Q. (Read.)

A. Yes.

Q. Who said that? Who made the statement?

A. I made the statement to Vick Brothers at the

time that we were going to tender them this money. We
went up there. I told them to come up as a witness I

was tendering this money.

Q. Well, was anything said by Mr. Hardy

—

MR. SMITH: I move to strike that out; that is

not responsive to the question—what he said to Vick

Brothers, outside the presence of these defendants, has

nothing to do with this case.

COURT: State what you said to the defendants.

A. I said "I am here for the purpose of making a

tender to you of this money for these automobiles,

according to the contract." And then he spoke up and
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said "Well, we will take that under advisement."

Q. Did you the next day make any attempt in any

way to tender this money again?

A. Not excepting meeting, I believe it was Mr.

Winchell on the street, and telling him the money was

ready for them if they wanted it.

Q. Was anything said by you, or any invitation

extended to them to come to the bank?

A. I told them that their banker had received a

telegram to that effect, that it was there. It was their

same banker, you see, that got the notice.

Q. You never took this sixteen thousand out of

the bank?

A. No, I didn't want to carry this around with me

at night. I didn't have no use for it. I couldn't take

it out unless I took it for the purpose of paying that over.

Q. And it was impossible for you to get Winchell

and Hathaway to go to the bank with you? Did they

refuse to go?

A. No, they didn't refuse to go to the bank; they

didn't go to the bank. They knew the money was in the

bank, though; that thej^ could go there with me and

get it.

Q. What did you do then after this time ?

A. Why, I took the matter up with the company

over the phone and told them we couldn't come to any

arrangement, and if I remember right, they asked me
if they couldn't make a settlement, and I said I didn't

think it was possible, under the way they had the thing

in their attorney's hands, and that they wouldn't make

a settlement of that kind^ that they were more on the



174 Ford Motor Company

order of fighting the case. I beheve the matter was then

referred to you and you sent out the INIarshal.

Q. Were you down there at the time the automo-

biles were taken over by the United States JNIarshal?

A. I certainly was.

Q. And will you state whether or not the ^Marshal

took possession of these cars, j^ou made any tender.

A You brother made a tender.

Q. And were you present?

A. I was present.

Q. What was done?

A. I believe jNIr.—their attorney answered that he

understood that; that thej^ considered the machines in

their possession, their property.

Q. Was anything said with reference to the tender,

its being refused or accepted?

A. Well, from what I understood from your

brother, it was refused.

Q. No, not from. In your hearing?

A. In my hearing, no. Your brother was some dis-

tance from me when he made the tender.

^IR. SMITH : I move to strike out the testimony

in regard to the tender on the ground it is hearsay; he

doesn't know anything about it.

MR. :McDOUGAL : Unless you heard it, that was

improper.

MR. SMITH: I ask that the jury be instructed

to disregard that.

COURT: The testimony in regard to a tender by

]Mr. ^NIcDougal is not competent, because he did not

hear it.
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Q. Mr. Goden, did you make a demand upon the

defendants here for the possession of these cars?

A. No, I didn't make the demand.

Q. You at no time made any demand for the pos-

session of the cars ?

A. Not I.

Q. Do you know—or did you hear any one else

make a demand for possession?

A. I did.

Q. Who was that?

A. Your brother and the United States Marshal.

Q. And was the demand refused?

A. Yes.

Q. What was done with this $16,077.50?

A. Why, after the United States Marshal had

taken the cars and they were in his possession three days,

I was notified through my office in Portland

—

MR. SMITH: Just a minute. That is objected

to, if the Court please. Any conversation between him

and the plaintiff, or any instructions that he gave after

the action was brought is wholly immaterial.

COURT: I don't think it is material what became

of the sixteen thousand.

MR. SMITH: As long as he didn't pay it to us,

that is all there is to it.

COURT : As long as it didn't get to the defendants.

CROSS EXAMINATION

Questions by Mr. Hardy: You mean to say, Mr.

Goden, that when the Ui|iited States Marshal came to
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Eugene with a writ of replevin, the defendants refused

to let him take possession of the cars?

A. No, not the United States Marshal.

Q. And when the Marshal came there with a writ

of replevin and demanded the cars, he got them, didn't

he, on the writ of replevin?

A. He took possession of them after Mr. McDou-

gal's brother asked you for them and you refused them.

Then he introduced himself as the United States Mar-

shal, and told you what he was going to do.

Q. That is after the action had been commenced,

and the Marshal came to Eugene accompanied by Mr.

McDougal's brother, was it not?

A. No. He simply came, and Mr. McDougal's

brother entered first and asked you for the cars, and

then you refused, and the Marshal stepped up and intro-

duced himself as the United States Marshal and took

possession of the Ciirs.

Q. But Mr. McDougal didn't go to Eugene until

after the action had been commenced, and he came with

the Marshal. The Marshal had the writ of replevin in

his possession at the time, didn't he?

A. Mr. McDougal and the Marshal didn't go to

Eugene together. ^Ir. McDougal was in Eugene before

the Marshal was there by a day.

Q. Don't you loiow it to be a fact that this writ of

replevin was served on Monday morning?

A. I do not.

Q. Do you deny it?

A. I do not.

Q. Do you mean to claim that Mr. McDougal was
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there on Sunday, the day before, and demanded pos-

session of these cars ?

A. I do not.

Q. Before the Monday. When do you claim Mr.

McDougal ever demanded possession of these automo-

biles ?

A. On Monday.

Q. The day the Marshal took the cars under the

writ, wasn't it ? I show you the original complaint ; look

at the date, when it was filed.

MR. SMITH: I ask the Court to take notice of

the fact that the complaint was filed here on June 3d.

MR. McDOUGAL: It was Saturday, whatever

it was.

Q. After this complaint was filed, and after the

Marshal had the writ in his possession for a replevin

in this case, was when JNIr. ^IcDougal was in Eugene,

was it not ?

A. He was there at that time.

Q. Why didn't you say so before ?

A. I said he was there at that time.

Q, What do you claim as the selling price of these

cars from the Ford Motor Company to Winchell and

Hathaway? Tell the jury again the price.

A. I claim thej^ are consigned to them on 85%, or

$374.00 plus the freight, and four dollars allowance for

assembling.

Q. Who fixes the price of the automobiles?

A. The Ford Motor Company at Detroit.

Q. Both wholesale and retail?

A. Both wholesale and retail.
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Q. Then you claim that the agent pays the same

price for the car that the consmner pays, do you?

A. No, I do not.

Q. Are you familiar with these invoices?

A. I am.

A. Are not these the invoices of the cars in question,

that I hand you now?

A. Invoices on the cars in question, yes.

Q. What does it mean when it says here "Ford

Motor Company sold to Eugene Ford Auto Company

8 touring cars," giving the price?

A. According to their contract, consigned to them

on this basis.

Q. AVould the Ford ^lotor Car Company ever

receive another dollar from Winchell and Hathawa}^ the

agents, after they had paid these invoices?

A. They might.

Q. They might—how?

A. According to the contract, which advises the

stipulations stated in there.

Q. Do you mean to testify that there was any fur-

ther price to be paid the Ford ]Motor Company?

A. I do.

MR. McDOUGAL : I object to that. The contract

speaks for itself.

MR. HARDY: He has undertaken to testify as

to what the price is.

COURT: He can answer the question.

A. Yes, the paragraph I read to the jury provides

in there, they shall pay ten per cent more if they want

to get full bill of sale for the cars.
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Q. As a matter of fact did they pay any more after

these nivoices were marked "Paid"?

A. Not that I know of.

Q. They didn't pay any more, did they?

A. I don't know.

Q. And they got a paid receipt in full, didn't they ?

A. I don't know.

Q. Now, did you offer Winchell and Hathaway

that Friday night in the hotel, cash?

A. Told them it was in the bank. I couldn't get

in the bank then.

Q. Did you offer them a check for the money?

A. Told them I had the right to draw a check, yes.

Q. You simply told them the money was there

and you could give a check the next morning, and I told

you we would take it under advisement, didn't I, and

you said the offer was withdrawn, didn't you?

A. I told you at the time, speaking to you at the

time, as far as you were concerned, the offer was with-

drawn. I was talking to Hardy.

Q. You knew I was representing Hathaway and

Winchell?

A. Not the way you came. You didn't say so until

you got to the room.

Q. They told you I was their attorney?

A. Not until we got in the room.

Q. And we three came into the room?

A. The fact is, I didn't know you were followhig

me up, going into the room.

Q. You didn't put me out of the room?

A. No, I didn't.
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Q. And you told us then and there the money was

in the bank and you could give us a check the next

morning ?

A. Yes.

Q. That is as far as you went in making a tender,

when 5'^ou said that?

A. I said this—I want to correct you. I said "Ac-

cording to the contract the money was in the bank to pay

them for the amount of money they had invested in these

cars."

Q. When I told you we would take the matter

under advisement, didn't you then and there say the offer

is withdrawn?

A. I said "No advisement in this case as far as you

are concerned." The offer was withdrawn. That was you.

Q. As the three of us walked out of the room, didn't

you follow us out of the room, and repeat the offer was

withdrawn, shaking your fist?

A. I have no recollection of that; I had no reason

for shaking my fist.

Q. And didn't you follow us way over to the ele-

vator entrance

—

A. No.

Q. (Continuing) and say the offer is withdrawn?

A. I did not.

Q. Now, Mr. Goden, didn't you, that evening in the

room, you and Mr. Vick being present, I and Mr. Win-

chell and Mr. Hathaway, tell us that you had been down

to Portland, and that you had had a conversation with

the officers here, the local officers here, of the Ford

JNIotor Company, and that the company wouldn't stand
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for paying us back our contract deposit money? Didn't

you tell us that and our bonus money?

MR. McDOUGAL : Object to that as incompetent,

irrelevant and immaterial. There was nothing gone into

on direct examination with reference to the bonus money.

COURT : You went into part of that conversation

and certainly counsel has a right to all of it.

MR. McDOUGAL: And for the further reason

that the question does not specify with whom the con-

versation was had in Portland.

COURT : He is asking about a statement supposed

to have been made to these people in Eugene.

MR. SMITH: What he told us.

MR. McDOUGAL: Save an exception.

Q. Didn't you tell us that?

A, Repeat the question, please.

Q. Didn't you, at the time you have testified about,

in the Osborne Hotel, on Friday night, Mr. Vick being

present, in your room at the hotel, ]\Ir. Winchell, the

defendant, being present, Mr. Hathaway, the defendant,

and mj'^self, we all being present in the room, didn't you

make a statement to us that you had had a conversation

with the officials of the company here in Portland, that is

Mr. Norman, the assistant manager, and that they would

not consent to the payment back of the deposit money

and of the bonus money?

A. I did.

Q. And then you said "All I can do for you boys

is to give you back"
—

"get you what you paid for the

cars."

A. I didn't say "get you"—I said "Give j^ou back."
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Q. "The money is in the bank"—didn't you?

A. Yes.

Q. "And I can give you a check for it tomorrow

morning"?

A. Yes.

Q. And I said we would take it under advisement

and you said the offer is withdrawn?

A. I said as far as you were concerned
; you wasn't

in it ; j'ou didn't have anything to do with it.

Q. Do you want to make it appear now, when you

said the offer was withdrawn, it was only withdrawn

on my account, and not with Winchell and Hathaway?

A. Absolutely. I didn't see where you came in at;

1 had no business with you.

Q. Did you in that conversation say the offer was

withdrawn as to Winchell and Hathaway?

A. I did not.

Q. Why did you withdraw any offer to me ? I

wasn't getting any money from you. You hadn't offered

me any money.

A. I didn't want to have anything to do with you.

You wasn't in it.

Q. Why did you say the offer was withdrawn if you

had nothing to do with me?

A. Because I didn't want you to understand that

you had anything to do with it.

Q. Is that the only explanation you can give of

saying the offer was withdrawn?

A. That is all, sir.

Q. How many times was McDougal's brother at

Eugene, then afterwards ?
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A. Once.

Q. That was JVIonday, June 5th.

A. He came on Sunday.

Q. But he saw them on JMonday, June 5th?

A. Yes, sir.

Q. After this action was commenced?

A. Sir?

Q. After this action was commenced?

A. He saw them, you say?

Q. Yes.

A. Yes.

Q. And after the action was commenced?

A. I don't know when the action was commenced.

I wasn't in Portland at the time.

Q. If the action was commenced on the third. Now,

you have testified as to the value of these cars before

this jury, and you have testified as to the retail value

of the cars, haven't you?

A. The retail value?

Q. Yes, that is what I or any other man would pay.

A. I testified that is what thej^ were consigned to

the agents for.

Q. Now, I will show you the original complaint in

this case, which is sworn to by Mr. McDougal, and I

will ask you to look at the complaint in this case, and

will ask you if this sum mentioned in the complaint is

the same price which you have testified to, to the jury,

as to the price of the cars.

A. It is the price that the cars were consigned to

the agents for.

Q. It says here that is the full value.
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A. Full value of the cars as far as the agent is

concerned.

Q. You fix the selling price to the public, that is

the Ford Motor Car Company does?

A. The Ford Motor Car Company does.

Q. And as far as the agent is concerned, the price

and value of the cars is the amount that was sworn to

in this complaint, is it not?

A. As far as the agent is concerned?

Q. Yes.

A. That is what they are consigned to the agents

for.

Q, You insist on the word "consigned."

A. I only know my contract as a consigned con-

tract, sir.

Q. Well, will you kindly read the sworn complaint

in this case and notice that it says here that the value

of the cars is $16,077.50?

A. I see that in there.

Q. That is the price the agent paid for the cars,

isn't it?

A. That is the price they were consigned to him

for, sir.

Q. That is all he was ever to pay for them, isn't it?

A. I do not know. That would depend on the con-

ditions.

RE-DIRECT EXAMINATION

Questions by Mr. McDougal : Mr. Goden, why were

you down there conferring with Winchell and Hathaway

concerning this $16,077.50?
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A. Because our contract provides that we shall pay

them back their money for the automoiles they have on

hand if we cancel their contract, and it was my instruc-

tions from my manager, Mr. Norman to do so.

Q. And you at no time, prior to the Monday that

the Marshal took these automobiles, asked them for the

automobiles in question?

A. No, I do—no.

Q. Made no demand upon them?

A. No.

Witness excused,

F. C. McDOUGAL, a witness called for the plain-

tiff, being first duty sworn, testified as follows:

DIRECT EXAMINATION

Questions b}^ Mr. McDougal : Mr. McDougal, when

did you go down to Eugene, on Saturday or Sunday or

Monday, with reference to this Winchell and Hathaway

matter ?

A. I believe I went down Saturday and stayed over

Saturday and Sunday.

Q. Will you state whether or not j'ou made any

demand upon the defendants for the possession of a

certain number of automobiles in their custody.

A. Just prior to the time that the United States

Marshal and his deputy went in and took the cars, I

made a demand upon Mr. Hathaway and Mr. Winchell,

who were there in their garage, for the cars, asking them

to give back all the cars ; told them who I was and that

I represented the Ford INIotor Company.



186 Ford Motor Company

Q. Was there anything said hx you at that time

with reference to tendering back the money?

A. There was something said in regard to the

money due these men, Hathaway and Winchell, now

being in the bank there at Eugene, and told them that

they would get their money back, and that the money

was waiting for them; either Mr. Goden or myself said

that, but I don't know which one of them, but I am

pretty sure I said it, though I am not positive.

CROSS EXAMINATION

Questions by Mr. Smith : Mr. jNIcDougal, you were

there only the once, weren't you?

A. I was there only once, just prior to the time

the United States jNIarshal took the cars.

Q. That was on Mondaj^?

A. Yes, Monday morning.

Q. So if the case was started here on Saturday, you

never made any demand yourself before jNIonday, after

the case was started ?

A. No, I made the demand just prior to the time

the United States jNIarshal took the cars.

Q. And 3"ou had the United States ^Marshal there

to take possession of the cars if they didn't turn them

over at once?

A. Yes, sir.

Q. So the suit must have been started, for the Mar-

shal was there; had the papers, didn't he?

A. Yes, sir.

Q. Ready to grab them?
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A. About five minutes before the

—

Q. About this alleged tender, what is it you say

was told them?

A. Either Mr, Goden or mj^self, but I believe I said

it myself too, told Mr. Hathaway and Mr. Winchell, I

think Mr. Hardy was there, and several others, that the

money on these cars, which they had paid in would be

given back to them. I don't know whether I said it or

Mr. Goden ; either one of us stated at the time.

Q. That is all you did. You didn't offer the money

or offer a draft of any kind?

A. No, I made no other offer.

Q. On Saturday when the case started, thej^ didn't

deposit any such sum in court?

A. No, I think the money was laying down in the

bank all the time.

Q. When did you first meet Mr. Hardy?

A. MondajT^ morning.

Q. This morning of June 5th, 1916?

A. The day the cars were taken back. I don't know

the exact date.

Q. You never met him before, until then, did you?

That is, he was a stranger to you until that time,

wasn't he?

A. I believe he was.

Witness excused.

WILLIAM S. McNAJ^IARA, a witness called on

behalf of the plaintiff, being first duly sworn, testified

as follows

:
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DIRECT EXAMINATION

Questions by Mr. McDougal : Mr. McNamara, you

held what position with the plaintiff, the Ford Motor

Car Company, during the months of ISIay and June,

1916?

A. Chief clerk.

Q. And as chief clerk, what did your duties consist

of with reference to the Eugene Ford Auto Company?

A. Well, I have charge of all the accounts and rec-

ords of the Ford Motor Company.

MR. McDOUGAL : Did vou introduce the records,

the bills?

MR HARDY: No, these are to be offered by us

as a part of our defense
;
you will have to take the drafts

that go with them, if you take them.

Q. Do you recall ]Mr. Goden coming up to the office

of the Ford Motor Company there, here in Portland,

and making a report upon the Eugene Ford Auto

Company ?

A. I do.

Q. And what was said by Mr. Goden at that time?

MR. SMITH: That is objected to as incompetent,

immaterial and irrelevant, if the Court please.

COURT: When was that? I think the objection

is well taken.

Q. Mr. McNamara, did you go down to Eugene?

A. No, sir.

Q. Have you ever had M\y conversation at all with

the defendants, Winchell and Hathaway, in this case?

A. No, sir, not in regard to this case.
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Q. You know nothing about this particular case

except as it has come through your hands as chief clerk

over there?

A. That is all.

CROSS EXAMINATION

Questions by Mr. Hardy : You say you are the chief

clerk that had charge of the Winchell and Hathaway

matters ?

A. Yes, sir.

Q. Can you identify then these invoices and drafts

for these automobiles that were invoiced to them, and

paid for by them? I will ask you if these were issued

out of your office in payment of the automobiles in

question, these being the invoices and drafts by which

the Ford Motor Car Company received pa^yTnent?

A. That is the form we used in connection with our

business.

Q. And those are the accounts that you had charge

of, of course, and you can identify them?

A. Yes, sir.

JNIR. HARDY: We will offer in evidence the in-

voices and drafts, showing payment for these auto-

mobiles.

MR. McDOUGAL: No objection.

MR. HARDY (reading) : "Ford Motor Company,

sold to Eugene Ford Auto Company, Eugene, Oregon,

8 touring cars, 56 tread, $3520.00; less 15%, $528.00;

$2992.00. Prop, freight Detroit to Portland, $335.00—

$3327.54." "Ford Motor Comxmny, sold to Eugene

Ford Auto Company, 8 touring cars, 56" tread." "Ford
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Motor Company, sold to Eugene Ford Auto Company,

8 touring cars, 5Q" tread." One of these is "Sold Eugene

Ford Auto Companj^ Eugene, Oregon, May 25, 1916,

assembly stock; date shipped May 25, 1916. Terms

strictly net cash. One runabout 56
" tread, $390.00, less

15%, $58.50, balance $331.50. Retail freight Detroit

to Portland, $53.25; 10 gallons gas and 4 quarts oil,

$2.35. Total $387.10." This last being a car that was

driven up to Eugene, instead of going by freight, and

paid for here.

A. That last car in Portland was delivered to a

traveling man in Portland for their account, a man by

the name of Matthews.

MR. McDOUGAL : Was not in this consignment

at all.

A. Was not in the carload.

COURT : One of the cars in controversy ; was deliv-

ered here to a traveling man in Portland on account of

Eugene.

A. No, it was not one of the cars that was replev-

ined.

COURT: I beg pardon; I thought it was.

MR. HARDY: It was simply offered in connec-

tion with the statement. This witness testified as to

the course of dealing; this witness has testified that he

knew about their account, and I offer this for the pur-

pose of showing the course of dealing, and as a part of

the cross examination in connection with the testimony

of their witness.

COURT: I think it is competent for that purpose;

I thought it was one of the cars in controvers}\
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MR. McDOUGAL: This is introduced to show

custom?

MR. HARDY : Goes to show we bought and paid

for the cars ; that is all it is offered to show.

MR. McDOUGAL: We object to its introduction

on this.

COURT: I think it is competent.

MR. SMITH: I will ask this witness some ques-

tions, with your Honor's permission.

Questions by Mr. Smith: Mr. McNamara, I will

show you this invoice dated March 13, 1916, and the

draft dated March 14, 1916; these two constitute the

papers in one transaction, don't they ; that is, that draft

accompanied the invoice?

A. Accompanied the bill of lading.

Q. Well, that is the draft made on this invoice,

then?

A. Well, I couldn't state as to that because it does

not give the car number.

Q. How much is the draft for?

A. $3327.54.

Q. How many cars in the invoice?

A. Eight.

COURT: You say the draft accompanied the bill

of lading. The cars were shipped to these people, bill

of lading with draft attached?

A. Yes, sir.

COURT: And you drew on them for the amount

and sent it accompanied by bill of lading?

A. Yes, sir.

COURT: And before they got the cars, thej^ had to

pay that draft?
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A. Yes, and invoice sent to them for checking

record.

Q. This is the invoice that accompanied that draft

as a checking measure?

A. Yes, sir.

MR. SMITH: I ask that the draft and invoice be

marked as one exhibit.

Marked DEFENDANTS' EXHIBIT A.

Ford Ford Motor Company Invoice

Portland

Sold to Eugene Ford Auto Company

Eugene, Oregon.

Charge same. Order date Mar. 13, 1916.

Terms strictly cash, Norman Assg. stock

Date shipped Mar. 7, 1916.

Farmers and Merchants Bank,

Shipped via

8 Touring cars, 56" tread $3520.00

Less 15% 528.00

$2992.00

Prop, freight Detroit to Portland 335 . 54

$3327. 54

Motor Nos.

1067411

1067426

1067396

1067382

1068830
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1067377

1068781

1067415

Dated at Portland, Oregon, Mar. 14, 1916.

$3327.54 No. 1822

Ford Ford

At sight, on arrival of goods, pay to the

order of

(Bank) Lumbermens National Bank

Thirty-three hundred twenty-seven and 54/100

Dollars (with exchange)

Value received and charge to the account of

S. P. 6686

Ford Motor Company,

R. Van Harriseen,

Cashier.

To Eugene Ford Auto Co.,

Eugene, Oregon.

C/o First National Bank.

First National Bank

Paid May 24, 1916

Eugene, Oregon.

Q. Invoice dated April 4, 1916, and draft April 3,

1916, they relate to the same transaction?

A. I couldn't state fully unless I had my records

here to tell.

Q. From looking at the records you have that is

your best recollection of it, is it not ?
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A. I should think they were. I could tell positively

if I had my draft book.

Q. The draft and invoice are in the same amount

and made practically on the same date?

A. They are.

MR. SMITH: We offer this draft and invoice as

one exhibit.

Marked DEFENDANTS' EXHIBIT B.

Ford Ford Motor Company Invoice

Portland

Sold to Eugene Ford Auto Company

Eugene, Oregon.

Charge same. Order date April 4, 1916.

Terms strictly net cash. Date shipped 4-23-16

Customers order

Contract

Shipped via S. P. in U. P. 175291

8 Touring cars, 56" tread $3520.00

Less 15 % 528 . 00

$2992 . 00

Prop, freight Detroit to Portland 333.54

$3327.54

Mot. Nos.

1116510

1067484

1022282

1008770

1116461
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1116486

1116479

1116459

Dated at Portland, Oregon, Apr. 3, 1916.

$3327.54 No. 1894

Ford Ford
At sight, on the arrival of goods, pay to the

order of

(Bank) Lumbermens National Bank

Thirty-three hundred twenty-seven and 54/100

Dollars with exchange

Value received and charge to the account of

Ford Motor Company,

R. Van Harriseen,

Cashier.

To Eugene Ford Auto Co.,

Eugene, Oregon.

C/o First National Bank.

First National Bank

Paid May 24, 1916

Eugene, Oregon.

Q. I will now show you invoice dated March 28,

1916, for $3329.87, and draft dated March 29, 1916,

for $3329.87. They relate to the same transaction, do

they?

A. Yes, sir.

Mr. Smith: We offer this draft and invoice as

one exhibit.



196 Ford Motor Company

Marked DEFENDANTS' EXHIBIT C.

Ford Ford Motor Company Invoice

Portland

Sold to Eugene Ford Auto Company-

Eugene, Oregon. Assg. stock

Charge same. Order date Mar. 28, 1916.

Terms Norman Date shipped Mar. 28, 1916.

First National Bank

Shipped via

8 Touring cars, 56" tread $3520.00

Less 15% 528 . 00

$2992.00

Prop, freight Detroit to Portland 337 . 87

$3329.87

1115500

1115957

1115941

1115931 C.I. cover

1115943

1115933

1116008

1115791

Dated at Portland, Oregon, March 29, 1916.

$3329.87 No. 1877

Ford Ford

At sight, on the arrival of goods, pay to the

order of

(Bank) Lumbermens National Bank
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Thirty-three hundred twenty-nine and 87/100

Dollars with exchange

Value received and charge to the account of

Ford Motor Company,

R. Van Harriseen,

Cashier.

To Eugene Ford Auto Co.,

Eugene, Oregon.

C/o First National Bank.

First National Bank

Paid May 24, 1916

Eugene, Oregon.

Invoice for runabout. May 25, 1916, $387.10, marked

DEFENDANTS' EXHIBIT D.

Ford Ford Motor Company Invoice

Portland, Ore.

Sold to Eugene Ford Auto Company

Eugene, Oregon.

Order date. May 25, 1916.

Charge same. Assg. stock.

Terms strictly cash. Date shipped May 25, 1916

Norman Shipped via

Customers order

Paid

1 Runabout, 56" tread $390. 00

Less 15% 58.50

$331 . 50

Retail freight Detroit to Portland 53 . 25
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10 gal. gas and 4 qts. oil 2 . 35

$387.10

1208507

Paid May 25, 1916

Ford JNIotor Company

Per Van H.

RE-DIRECT EXAMINATION

Questions bj^ Mr. McDougal : How do you account

for the fact that the invoices have the word "Sold"?

MR. SMITH: Just a moment. That is not ambig-

uous. The testimony is not admissible unless an ambig-

uous word. The word "sold" has a definite meaning.

Q. I will w ithdraw that and put it in this way : Will

you explain if any reason why this particular form of

invoice was used in this transaction.

MR. SMITH: Objected to as incompetent, irrele-

vant and immaterial. The transaction was cash; they

paid cash before they took these automobiles out of the

car, before they got them in their possession.

COURT : I think the witness may explain any state-

ment that may be on that invoice; it is not a contract

between anybody ; it is simply a memorandum. He can

explain it, if any mistake about it, I suppose.

A. It is simply a memorandum of shipment, and

not to be construed as an invoice, because the cars were

shipped on consignment, and at a time last spring when

we \vere short of the regular form of automobile orders,

as we call them, and had to use the invoices, parts invoices
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for shipping sheets for agents, to give them the numbers -

to check their cars.

Q. In other words, you used this particular form

because you were out of the other form which you cus-

tomarily used in these transactions ?

A. That is it.

RECROSS EXAMINATION

Questions by Mr. Hardy: Mr. McNamara, do you

mean to say you didn't use this same form for the two

years before? What are you going to say when I pro-

duce the forms used two years before?

A. I think you will find a great many of them

different.

Q. Do you want to be understood before this jury,

the reason you used this form was because you were out

of the other form, and it is not the same identical form

you used during the previous two years, while they were

your agents?

A. They are not the form we are using now. I

don't know about two years ago.

Q. Please return after lunch. I will have these

here and show them to you.

Whereupon proceedings were adjourned until 2 p.m.

Tuesday, September 5, 1916, 2 p.m.

F. B. NORMAN, recalled by the plaintiff.

DIRECT EXAMINATION

Questions by Mr. McDougal: Mr. Norman, I be-

lieve you have already testified that you are the man-
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ager, or were the manager at this time, of the Ford

Motor Company, here in Portland?

A. Yes, sir.

Q. Will you state what this $16,077.50 that you

sent down to Eugene to Mr. Goden was for.

MR. SMITH: Objected to as incompetent, irrel-

evant and immaterial, nothing to do with this case ; they

don't claim they ever tendered it to us except as testified

here this morning. That is another matter. Not depos-

ited in Court, and not kept good anyway.

MR. McDOUGAL : This is more for the purpose

of getting at the value of the cars.

COURT: Very well; proceed.

A. Refund on cars that had been paid by the

Eugene Ford Auto Company.

Q. What do you mean by refund ?

A. The money that they had paid to the bank on

the cars that they had taken over from the—that we had

shipped to them.

Q. Now, it is pleaded in the complaint here that

the plaintiff tendered into Court and have tendered into

Court with the clerk, the sum of $3401.12. Will you

state to the jury how that amount was arrived at as a

refund on these cars.

MR. SMITH: Just a moment, if the Court please.

I want to correct that question, or statement of facts.

That statement is not in the original complaint ; the ten-

der was not made with the original complaint ; they have

filed an amended complaint. If they will change that

question, so it will show the amended complaint.
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MR. McDOUGAL: Change that and put in the

word "amended." So the question is correct.

Q. (Read as follows: Now, it is pleaded in the

amended complaint here that the plaintiff tendered into

Court and have tendered into Court with the clerk, the

sum of $3401.12. Will you state to the jury how that

sum was arrived at as a refund on these cars.

)

A. I am not familiar with those figures at this time.

Q. What does this $3401.12 represent?

A. It represents the contract deposit and rebate

they have coming on cars over a certain volume of busi-

ness that they had on straight 15^«'; we pay a certain

rebate, additional rebate, and that is the earned rebate.

Q. What became of this $12,676.38 that was sent

down to Eugene for the purpose of returning to the

defendants in this case?

MR. SMITH: Objected to as incompetent, irrel-

evant and immaterial. Nothing to do with this case, inas-

much as it was not tendered in Court here, and was never

paid the defendants.

COURT : I don't suppose it was necessary to tender

into Court if they offered to repay to the defendants

before they undertook to take possession.

MR. McDOUGAL: We want to show why we

didn't tender this money into Court ; it is proper to show

at this time.

COURT : I don't suppose paying into Court would

make any difference. If I understand that contract you

were obliged to refund this money before you took pos-

session of the cars. If you didn't do it, you were not

entitled to possession of the cars and you couldn't vest
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the title in yourself by a tender to the Court later.

Q. (Read)

A. That was paid to the bank on mortgage they

had given for these cars.

MR. SMITH: We move to strike that out, if the

Court please. There was no pajTnent before this action

was begun at all, and no payment to us, or for us, or

with our authority, to anybody.

COURT : They will have to show it was done with the

authority of the defendants, or paid to them before the

action was commenced, as I understand it.

Q. For what purpose did you say this was paid to

the bank, this money?

A. JNIoney that they had advanced on these cars for

the Eugene Ford Auto Company.

Q. Do you know whether or not it was impossible

for the Ford JNIotor Company to get possession of these

cars, as far as the bank was concerned, until this money

had been paid to the bank ?

MR. SMITH: Objected to; that calls for a con-

clusion of the witness. Let him state the facts if they

will justify such a position, and the man knows.

COURT: I think the objection is well taken, and I

don't see that it has anj^thing to do with the merits of

this particular case on trial now.

MR. SjNIITH: They took the cars under the writ.

It is admitted here that the Deputy Marshal was down

there and took the cars immediately after Mr. ^IcDou-

gal's brother made the alleged demand on that Monday
morninsf.
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CROSS EXAMINATION

Questions by Mr. Hardy : Mr. Norman, at the time

this controversy arose, you were the manager of the Ford

Motor Company at Portland?

A. Yes, sir.

Q. And as such had charge of their business in the

state of Oregon?

A. Yes, sir.

Q. You are not the manager for them now?

A. Not at this particular place, no.

Q. Have nothing to do with their business in Ore-

gon, any more?

A. No, sir.

Q. At what date do you claim you gave the First

National Bank at Eugene the twelve thousand dollars?

A. Sixteen thousand, I think it was, the value of the

cars. I don't remember the dates now; it was at the

time, though, after the cancellation went into effect.

Q. You don't know the date?

A. I haven't it here, no.

Q. You don't knoAV how much you gave the First

National Bank, either, do j'^ou?

A. Well, I don't remember the figures.

Q. It was after this action was begun ? You know

that, don't you?

A. Not that I know of, no.

Q. Don't you know, as a matter of fact, that it was

not only after the action was begun but after the answer

was filed?

A. No, sir.
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Q. You don't know that that statement is not true,

though, do you?

A. There was no action begun at the time I author-

ized this money from the Lumbermens Bank to be sent

to Eugene.

Q. No, I mean at the time you paid it to the bank.

You say j^ou paid some money to the First National

Bank at Eugene. Don't you know, as a matter of fact,

you didn't do that until after this action was commenced

and after the answer was filed?

A. That is probably so. I wouldn't say.

Q. Can you say how big a business the Ford Motor

Company did last year?

A. Not offhand, no.

Q. Isn't it a fact that the Ford Motor Car Com-

pany made and sold over a thousand cars a day?

A. I wouldn't say that, no.

MR. McDOUGAL: I object to that as improper

cross examination.

MR. HARDY : I think that is part of our own case,

anyhow.

MR. McDOUGAL: Here is that telegram you

asked for.

Q. Is this the telegram you sent to Winchell and

Hathaway before you sent the registered letter?

A. Yes, sir.

jMR. HARDY: We offer it in evidence, if your

Honor please.

MR. McDOUGAL: For what purpose is that

offered in evidence? To show cancellation of the con-

tract ?
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INIR. HARDY: The purpose it is offered in evi-

dence for is it tends to show your course of conduct

towards us. Tends to show maHce, too.

Marked DEFENDANTS' EXHIBIT E, and

read as follows:

"Portland, Oregon, May 24, 1916.

Eugene Ford Auto Co.

Eugene, Oregon.

Be advised that your contract is cancelled. The ter-

ritory and your stock will be taken over by Vick Brothers

who will open a branch at Eugene.

FORD MOTOR COMPANY."
Witness excused.

W. S. McNAMARA, RECALL FOR FURTHER
CROSS EXAMINATION

Questions by Mr. Hardy : You testified this morning

that you had run out of your regular form of invoice

and were using a different form. Examine these now,

and see if you don't want to correct your testimony.

A. Well, we have a different form that we use.

Q. Well, do you want to make any correction what-

ever of your testimony? Is there anything different in

these forms of invoice showing the sale, and cancelled

draft, from those used in 1916?

A. No.

Q. Those were used in 1916. Do j'ou want to

claim you used any different form in 1914 and 1913,

novv?

A. No.

r
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Q. Then you were all wrong when you said that

was the reason this morning, weren't you?

A. We have a new form now.

Q. But you were wrong when you said this morning

that you had run out

—

A. That is—

Q. That is you were mistaken.

MR. HARDY: I would like to offer these as a part

of the cross examination to show the identical form.

Marked DEFENDANTS' EXHIBIT F.

Ford Ford Motor Company Invoice

Portland

Sold to Eugene Ford Auto Company

Eugene, Oregon.

Charge same. Order date June 2, 1915,

Terms strictly cash Shipped June 2, 1915.

Customers order

Contract Shipped via

8 Model T Touring cars fully equipped 56

"

tread $3920.00

Less 15% 588.00

$3332.00

Proportional freight Detroit to Portland 334.94

$3666.94

681759

681799

682025

682050
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682064

682065

682067

682072

Dated at Portland, Oregon, June 2, 1915.

$3666.94 No. 1218

Ford Ford

At sight, on the arrival of goods, pay to the

order of

(Bank) Lumbermens National Bank

Thirty-six hundred and sixty-six and 94/100

Dollars with exchange

Value received and charge to the account of

,

Ford Motor Company,

R. Van Harriseen,

Cashier.

To Eugene Ford Auto Co.,

Eugene, Oregon.

C/o First National Bank.

First National Bank

Paid

Eugene, Oregon.

Ford Ford ^lotor Company Invoice

Portland

Sold to Eugene Ford Auto Company

Eugene, Oregon.

Charge same. Order date Sept. 9, 1915.

Terms strictly cash Shipped Sept. 9, 1915.

Customers order

Contract Shipped via

r
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8 Touring cars 5G" tread $3520. 00

Less 15% 528 . 00

$2992.00

Freight Detroit to Portland 363 . 68

Speedometers 48 . 00

$3403.68

854469

850522

862641

862644

862651

862660

862711

862727

Dated at Portland, Oregon, Sept. 8, 1915.

$3403.68 No. 1398

Ford Ford

At sight, on the arrival of goods, pay to the

order of

(Bank) Lumbermens National Bank

Thirty-four hundred and three and 68/100 Dol-

lars with exchange

Value received and charge to the account of

Ford ^lotor Company,

R. Van Harriseen,

Cashier.

To Eugene Ford Auto Co.,

Eugene, Oregon.

C/o First National Bank.

I'irst National Bank
Paid

Eugene, Oregon.
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Ford Ford JMotor Company Invoice

Portland

Sold to Eugene Ford Auto Company

Eugene, Oregon.

Charge same Order date Mar. 20, 1915.

Terms strictly cash Date shipped Mar. 20, 1915.

Customers order

Contract Shipped via

7 Model T Touring cars $3430.00

1 Model T Runabout 440.00

$3870.00

Less 15% $ 580.50

$3289.50

Proportional freight Detroit to Portland 332 . 38

$3621.88

Motor No. Car No.

G86592 604969

686560 604979

686524 604982

686608 604983

686547 604985

687279 604989

687978 604994

694367 622112

Dated at Portland, Oregon, Mar. 6, 1915.

$3667.42 No. 933

Ford Ford

At sight, on the arrival of goods, pay to the

order of

r
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(Bank) Lumbermens National Bank

Thirty-six hundred sixty-seven and 42/100

Dollars with exchange

Value received and charge to the account of

Ford Motor Company,

R. Van Harriseen,

Cashier.

To Eugene Ford Auto Co.,

Eugene, Oregon.

C/o First National Bank.

First National Bank

Paid

Eugene, Oregon.

Ford Ford Motor Companj'- Invoice

Portland

Sold to Eugene Ford Auto Company

Eugene, Oregon.

Charge same. Order date May 12, 1915.

Terms strictly cash. Date shipped May 12, 1915.

Customers order

Contract Shipped via

7 Model T Touring cars equipped 56" tread . . . $3430 . 00

1 Model T Runabout equipped 56" tread 440 . 00

$3870.00

Less 15% 580.50

$3289.50

Proportional freight Detroit to Portland 331 . 58

$3621.08
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681514

681516

681533

681543

681610

681635

681795

681849
:

Dated at Portland, Oregon, May 12, 1915.

$3621.08 No. 1175

Ford Ford

At sight, on the arrival of goods, pay to the

order of

(Bank) Lumbermens National Bank

Thirty-six hundred twenty-one and 08/100

Dollars with exchange

Value received and charge to the account of

Ford Motor Companj^

R. Van Harriseen,

Cashier.

To Eugene Ford Auto Co.,

Eugene, Oregon.

C/o First National Bank.

First National Bank

Paid

Eugene, Oregon.

Ford Ford JNIotor Company Invoice

Portland

Sold to Eugene Ford Auto Company
Eugene, Oregon.

r
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Charge same. Order date May 14, 1915.

Terms strictly cash. Date shipped May 14, 1915.

Customers order

Contract Shipped via

8 Model T Touring cars $3920 . 00

Less 15% 588.00

$3332.00

Proportional freight Detroit to Portland 334 . 75

$3666.75

681666

681687

681691

681700

681724

681726

681734

681748

Dated at Portland, Oregon, May 11, 1915.

$3666.75. No. 1189

Ford Ford

At sight, on arrival of goods, pay to the

order of

(Bank) Lumbermens National Bank

Thirty-six hundred sixty-six and 75/100 Dol-

lars with exchange

Value received and charge to the account of

Ford Motor Company,

R. Van Harriseen,

Cashier.
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To Eugene Ford Auto Co.,

Eugene, Oregon.

C/o First National Bank.

First National Bank

Paid

Eugene, Oregon.

A. I might state that this new form I had refer-

ence to is all bound together and the agents' shipping

sheet was made a part of the form, and we didn't have

those. We were using the old form, and we ordered

the others from the factory, and they told us to use what

we had on hand until they were used up, before we used

the new one.

Q. During all the time that the Ford Motor Car

Company did business with Winchell and Hathaway,

they used this same form, didn't they?

A. Yes, sir.

Q. And you were mistaken in saj^ing that they had

used another form?

A. I was mistaken; I looked up the information

today.

REDIRECT EXAMINATION

Questions by Mr. McDougal: What is that book

you have there ?

A. Automobile orders.

Q. Are those the originals of the copies of those

orders they have?

A. This is the original order.
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Q. Are the original orders for these particular

copies that they have introduced in evidence in that book ?

Are those original orders the same as the copies?

A. Supposed to be. Those are carbon copies of

the originals.

Q. Do the original orders have on them the same

M'ording as the copies?

A. No.

Q. Wherein are they different?

A. The original orders says "Ship to Eugene Ford

Auto Company and charge same," and as I said this

morning, this is a memorandum for the agent to check

his numbers by.

COURT : What do you mean by original orders.

A. It is order to ship cars.

COURT: Order from the agent or dealer?

A. No, it is an order from the office.

COURT: Office?

A. An order from our office to the shipping depart-

ment to ship cars.

COURT: Not from the dealer?

A. Not from the dealer.

MR. SMITH : If the Court please, that is not bind-

ing upon the defendants. It is their manner of handling

the transaction themselves. We move to strike out upon

that ground.

MR. McDOUGAL: That is all right. Just this

one question.

Q. Would the agent ever come in touch with these

original orders you have in the book?
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A. He wouldn't unless he came in the office to

check up. Came to check up their accounts.

Q. All the invoices which were sent out, which were

purported coj^ies of these house orders you have there

were different, in that instead of having the word "Shi])

to" they should have the word "Sold to"?

A. Yes, sir. We just used the invoice for their

information in giving the order; that is why we used that.

RECROSS EXAMINATION

Questions by Mr. Smith: Let me see one of those

"Ship to" businesses you have in there. All right, take

the one of March 14, 1916; draft March 14, 1916, invoice

March 13.

A. March 14, 1916, March 14, Automobile Order

No. C-1122.

Q. Now, I will ask j^ou, right over here, read that

—

right from your book.

A. Is that the one.

Q. Yes, that is the one.

A. Let's see the number.

Q. This is the one, isn't it. Now, will you kindly

read the entire document in evidence; start right here;

first up here; that same little picture up there with the

word "Ford."

A. Yes, "Universal Car. Automobile Order." This

isn't the same.

Q. You read what is on there.

A. "Ship Eugene Ford Auto Company."

Q. Isn't it "Sold to" over there?

n
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A. No, sir.

Q. What is it?

A. "Ship."

Q. That is the order you say you have among your-

selves down there?

A. Yes, sir.

Q. That never goes out to customers at all?

A. No, sir.

Q. This is what goes out to the customer, where it

says "Sold to."

A. That goes out, a memorandum for checking.

Q. With that memorandum for checking which you

make, you make a draft which has to be paid before he

gets possession of the cars ?

A. That is the idea. A sight draft is attached to the

bill of lading. Do you want the rest of this read ?

A. No, that is the material part. Read it if you

want to, if you want to make your record. As far as I

am concerned, I don't care for it.

REDIRECT EXAMINATION

Questions by Mr. McDougal: Was there anything

else that went to agents besides this invoice with the

"Sold to" on it?

A. No.

Q. That was sent how, by mail?

A. That was mailed out, yes.

Q. And bill of lading and draft were attached, and

also sent by mail ?
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A. Yes, in the event that shipment was made to

sub-agent a copy was sent to the Limited Agent, and

also to the sub-agent. If we shipped the cars, say to

Junction City, why we would say shij^ped to agent at

Junction City, whatever it was, charge Eugene Ford

Auto Company, and would draw a draft on the agent at

Junction City, and this memorandum invoice that we

sent out, we would send to the Junction City Limited

Agent so he could check his accrued bonus.

Witness excused.

PLAINTIFF RESTS

V. W. WINCHELL, a witness called on behalf of

defendants, being first duly sworn, testified as follows

:

DIRECT EXAMINATION

Questions by Mr. Hardy: Mr. Winchell, you are

one of the defendants in this case, a member of the firm

of Winchell & Hathaway?

A. Yes, I am.

Q. Doing business as the Eugene Ford Auto

Company?

A. Yes, sir.

Q. How long were you and your partner agents

for the Ford Motor Car Company at Eugene?

A. We were going on our third year, on our third

contract when we were notified by telegram.

Q. Talk up so the jury can hear you.
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A. We were going on our third year, on our third

contract with the Ford Motor Company up to the time

of this discussion.

Q. Mr. Winchell, you received a telegram, did you,

of which copy was offered in evidence?

A. Yes, sir.

Q. And the registered letter?

A. Yes, sir.

Q. State whether or not you know Mr. Goden?

A. I do.

Q. Who testified here.

A. Yes, sir.

Q. How long have j^ou known him?

A Why, I can't exactly say, but we had business

dealings with the Ford Motor Company through Mr.

Goden on and off during our whole experience with the

Ford Motor Company, you might say.

Q. That he would call on you?

A. Yes, sir.

Q. Representing the Ford Motor Company?

A. Representing the Ford Motor Company, yes, sir.

Q. And you dealt with him as you would the com-

panj% did you?

A. Yes, sir.

Q. JNIr. Winchell, you may state to the jury whether

or not he came to Eugene about the time you received

this registered letter.

A. Yes, following this telegram, Mr. Goden ap-

peared in Eugene and called on us.

Q. Xow, tell the jury what he said and what took
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place between you and your partner and Mr. Goden

with reference to these cars. What he proposed.

A. Following this telegram, I believe it was the

following day, Mr. Goden called on us.

Q. Speak up so the jury can hear you.

A. The following day, following this telegram, Mr.

Goden called on us and told us that he had received a

letter from the Ford JMotor Company telling him to

come there and settle this matter, this difficulty that had

arisen and use discretion. I remember his using that

phrase, and he also spoke up that he thought that we

—

he wouldn't be a bit surprised if we did resent it, but it

wasn't the best thing for us to do ; that the Ford Motor

Company were a very large concern, and that they would

undoubtedly keep it in the courts for an unlimited length

of time, and that he had a plan whereby, after our con-

sidering it, he thought it would be best for us to consider

and accept; and his plan was that he told us that Mr.

Vick would take all our stock, our merchandise, acces-

sories, office fixtures and everything that we had in our

place, on inventory price, at what we paid for it, and that

he would get us our contract deposit money, of which

we put $800.00 with the Ford INlotor Company. That

is necessary in order to do business with the Ford Motor

Company; have to put up this deposit. And also our

bonus money that accrues througli volume of business.

He agreed to do all of this. We—after Mr. Hathaway

and I considered the matter—-told them, told JNIr. Goden

—this was the following morning, Mr. Vick, one of the

Vick Brothers, Mr. Goden and ourselves met at our place

of business, and the proposition was repeated, and we
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told them that we decided we would accept the propo-

sition on this understanding: That after we had taken

stock with Vick Brothers and everything was satisfac-

iory, that we had enough contracts with the Ford Motor

Company; that we had all of that we wanted; that if

they were ready to put down what they owed us, and

they would give us what was coming to us, in cash on

our counter, we would accept the proposition. And he

told us all right, if that is all we wanted, he would go to

Portland and get the cash. That took place, I believe

—

following Mr. Goden, we didn't see him for the next day

or so, but when he did come back, he spoke as ]Mr. Hardy

talked this morning.

Q. You remember the action was commenced Mon-

day morning?

A. Yes, sir.

Q. The papers were serv^ed ?

A. Yes, sir.

Q. And what date did ]\Ir. Goden appear again,

preceding that JNIonday?

A. I don't remember that JNIr. Goden appeared

again after that transaction.

Q. I believe it is said he met you Friday night. Do
you recall that?

A. Yes, that is right.

Q. Tell the jury what took place at that time.

Where and all about it.

A. Our attorney, ^Ir. Hardy, and Mr. Hathaway,

my partner, and myself, met Mr. Goden and Mr. Vick

by mutual consent at the Osborne Hotel. We were asked

up to Mr. Goden's room, and the conversation, if I
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remember correctly, opened in this way: I asked Mr.

Goden if he had come back with the money; he told

us he hadn't.

COURT: He had not?

A. No, sir. And that the obstacles, one or two that

they had in the office, if that is all there was they would

waive it, but they had found counts, and that they had

sent Mr. Goden back with] instructions to replevin the

cars. At that time I didn't know exactly what replevin

was. They replevined the cars.

Q. What did he say he would give you?

A. Mr. Goden asked us, through our attorney, Mr.

Hardy if—he said—he asked him if he had—he offered

us 85 per cent.

Q. Well did he offer that or ask if you would ac-

cept it?

A. He asked us if we would accept it if it was

offered, and Mr. Hardy, our attorney, when asked him

if—words to the effect, if I remember correctly, if they

wanted us to relinquish our claim on our bonus money

and our contract deposit money. Mr. Goden replied

that all he had authority to do was to advance this 85

per cent of this retail value.

Q. What was then said?

A. Mr. Goden then asked us—I believe the next

thing in the line of succession was that Mr. Goden asked

us if we would accept this money if it were tendered,

and our attorney, Mr. Hardy told him that we would

take it under advisement. I distinctly remember Mr.

Goden at that time saying that the offer was withdrawn

then and there, and as Mr. Hardy repeated—Mr. Hardy
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has told you before, Mr. Goden repeated again in the

hallway, the offer was withdrawn.

Q. Did j'X)u see him any more after that with respect

to this matter?

A. I believe the next time that we saw Mr. Goden

was at the time that the cars were replevined by the

United States marshal.

Q. Did Mr. Goden or any one else ever tender you

either cash, check or draft, or anything else for this

money ?

A. No, sir.

Q. Or any money?

A. No, sir.

Q. And did he or any one else make any demand

on you for the cars ?

A. No, sir

Q. Now, did you meet Mr. McDougall the morn-

ing that the Marshal took the cars ?

A. Yes, sir.

Q. Do you recall whether JNIr. McDougall made

any demand at that time, or whether the Marshal simph^

took the cars under the writ ?

A. I don't remember Mr. McDougall ever making

any demand for the cars any more than through this

Marshal. They came in all together and we were

merely introduced around and were told that the cars

were replevined by the United States Marshal, and he

proceeded to read his documents.

Q. Now, Mr. Winchell, state to the jury how much

you had paid for each of these cars.
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A. We paid for these cars last year $390.00—

1

forget just what the figures are.

Q. You can look at the invoice and refresh your

memory as to the exact amount paid.

A. $390.00 less 15 per cent plus $53.25 freight;

that is the price at Detroit, less our commission plus the

freight to Eugene.

Q. Now, was there any further sum for you to paj'

the Ford Motor Car Company for these cars?

A. No, sir.

Q. And you paid for them at the time they were

delivered ?

A. Yes, sir.

Q. Did you ever pay any other price to the Ford

Motor Company than the price you paid upon delivery ?

A. No, sir.

Q. You were the agents for the Ford Motor Car

Company in 1913, handling their cars from 1913 to

1914?

A. That is 1913-'14.

Q. During that year did you ever send any other

money back to the company than you paid when the cars

were delivered?

A. No, sir.

Q. And you handled Ford cars from 1914-'15?

A. Yes.

Q. Did you ever send any monej' back to the Ford

INIotor Car Company other than the price you paid

upon delivery?

A. No, sir. That is j^ertaining to cars ; outside of

parts now.
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Q. Yes. From 1915 to 1916 did you ever paj^

any further price than the price they were invoiced to

you at?

A. No, sir.

Q. And you received the cars?

A. Yes, sir.

Q. And sold them in the course of business?

A. Yes, sir.

Q. What was your profit per car during the sea-

son beginning August 1st, 1915, to August 1st, 1916?

A. Our profit was 15 per cent of the advertised

price, at Detroit—advertised by the Ford Motor Car

Company, plus a graduated bonus which was very

necessary.

Q. You added to the price you paid the Ford

Motor Car Company your profit, did you?

A. Yes, sir.

Q. And received that from the customer?

A. Yes, sir.

Q. And kept the money?

A. Yes, sir.

Q. And if you didn't sell the car you simply had

the car on your hands?

A. Yes, sir.

Q. Did the Ford Motor Car Company take them

back off you ?

A. No, sir.

Q. There were thirty-six of these touring cars,

were there?

A. Yes, sir.

Q. And one Sedan?
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A. Yes, sir.

Q. What did you pay for the Sedan?

A. Have you the bill there?

Q. I will ask you if the Sedan is invoiced on this

paper I now hand you?

A. Yes, there is a carload of six touring cars, 56-

inch tread; one Sedan, 56-inch tread; $925.00 for the

Sedan, less 15 per cent.

Q. What was the net price to you of the Sedan?

A. $786.00 at Detroit. Now, I can't remember

what the freight was.

Q. Plus the freight?

A. Plus the freight, yes, $786.25.

Q. This is the Sedan mentioned here that thej'^ took

away from you in the replevin action?

A. Yes, sir.

Q. Dated, 1915?

A. Yes, sir.

Q. And you had had this on hand ever since and

been unable to sell it, had j^ou?

A. Yes, sir.

Q. What is the fact as to whether in the meantime

the Ford Motor Car Company had reduced its retail

price on the Sedan?

A. We still owned the Sedan.

Q. Afterwards they reduced the price on them to

the public?

A. They reduced no price to us.

Q. Have they to the public?

A. Yes, they have.

Q. But you were stuck for the same old price?
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A. Yes, sir.

Q. And had the car on your hands at the time they

took it away from j^ou?

A. Yes, sir.

MR. HARDY: I will offer this sheet in evidence,

showing the Sedan which is in evidence in this case.

Marked DEFENDANTS' EXHIBIT G and

read as follows;

Ford Motor Company, Portland Branch, 8/27/15.

Sold to Eugene Ford Auto Company,

Eugene, Oregon.

Factory stock.

Date shipped, 8/27/15.

First National Bank.

Terms, net cash.

6 Touring cars, 56-inch tread $2640.00

1 Sedan, 56-inch tread 925.00

$3565.00

Less 15 per cent 534.75

$3030.25

Proportional freight Detroit to Portland. . . . 300.17

Speedometers 42.00

658934 Sedan

257276

858647

858893

859655 ^ ,
, .

859662 .

859665
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Q. That was paid for, was it?

A. Yes, sir.

Q. Now, Mr. Winchell, the pleadings show you

had thirty-six touring cars on hand, and one Sedan, at

the time the United States jNIarshal took the cars under

writ of replevin?

A. Yes, sir, that is the Sedan that is mentioned

there.

Q. Now, you have paid for these cars, it is ad-

mitted, a total of $16,077.50. Is that right?

A. Yes, sir.

Q. Was there any further sum remaining to be

paid for these cars ?

A. No, sir.

Q. Nothing whatever in any way, shape or form?

A. No, sir.

Q. Now, can you tell the jury the number of cars

that you had sold from August 1st, 1915, up to the time

this action was commenced,—that you had purchased

rather from the Ford IMotor Car Company?

A. Why, INIr. Hathaway made a report of that.

Q. I have a memorandum in my hand which says

179 cars. Can you state whether or not that is correct?

A. Yes, sir.

Q. You know that is correct, do you?

A. That is taken from our books, yes, sir.

Q. That includes the thirty-six touring cars and

the Sedan?

A. Yes, sir.

Q. Now, as I understand it, the price at which you

sold these cars was $493.25?
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A. $493.25.

Q. For each of the touring cars?

A. Yes, sir.

A. At what price could you sell these cars?

A. $493.25.

Q. And you were carrying on your business in the

usual course, were you?

A. Yes, sir.

Q. At the time the cars were taken?

A. Yes, sir.

Q. And you had prospects ?

A. Yes, sir.

Q. Selling cars right along?

A. Yes, sir.

Q. State to the jury what the fact is as to whether

or not in the ordinary course of your business, from the

time these cars were taken up to the first of August

you could have sold these thirty-six touring cars at that

price to the public.

A. Well, the best way that I can state that to the

jury would be that at the time we were interfered with

by the Ford JNIotor Car Company, it took away from

us the two best months of the year, two best selling

months, the height of the automobile selling season, June

and July. Our contract ran from August to August.

Another thing to substantiate that fact is the amount of

business that Vick Brothers did at that same station

from the time vv'e were practically thrown out. They

sold

—

MR. McDOUGAL: If the Court please, I object

to any testimony as to what Vick Brothers did.
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Q. State whether or not you could have sold the

cars in the ordinary course of business at that time.

A. We certainly could, yes, sir.

Q. And as I understand it, the selling price of the

Sedan was $983.25. Is that right?

A. I think so.

Q. That is, I mean you would sell it to the public?

A. Yes, sir.

Q. Now, if including these cars you purchased 179

cars, as a mathematical proposition you had sold during

the year 179, less 37. Is that right?

A. Yes.

Q. Or 142 cars that you had sold during the year.

A. That is in our territory.

Q. Now, who fixes the selling price of these cars?

A. The Ford Motor Company.

Q. The plaintiff in this case?

A. Yes, sir.

Q. And they dictate to you the price at which you

should sell the cars ?

A. Yes, sir.

Q. And they fix the value then, at Eugene, of

$493.25 for a touring car?

A. Yes, sir.

Q. And $983.25 for a Sedan?

A. Yes, sir.

Q. And you were supposed to be content with that

profit ?

A. Yes, sir.

Q. Now, since the company took the cars, have you

been out of business ?
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A. Yes, sir.

Q. Just been waiting there at Eugene until tin's

matter was disposed of?

A. Yes, sir.

Q. Were you able to engage in any other business

(luring this interim?

A. Lack of funds. Our money is tied up.

Q. You have never received a dollar from the Ford

Motor Car Company, have you?

A. No, sir.

Q. They have never put the money in front of you

where you could get it ?

A. No, sir.

Q. If you wanted it, now, what kind of business

—

tell the jury what kind of business you were doing there.

What was your average profit, outside of the price of

the cars, running the garage and selling parts and gas-

oline and oil?

A. Well, the profit varies, but I should think

—

Q. What would it average?

A. (Continuing) that a fair average of our profit

would be a third—30% on the garage business. The cars

are 15%, but we were enjoying a very nice business.

Naturally our being the Ford agents there we corral

practically the most of the Ford business.

Q. What did it amount to a month, on the garage

business?

A. Oh, I haven't—

Q. Just approximately,

A. Approximately $300.00.

Q. $300.00 a month? «
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A. Yes, sir.

Q. That was selling what?

A. That is the parts and accessories, gas and oil,

and stuff of that kind.

Q. That wasn't involved in the Ford contract at all ?

A. No, sir.

Q. And how many automobiles were you to take

from the first of August, 1915, to the first of August,

1916?

A. 286.

Q. And j^ou would have had your profit on each

of those cars?

A. Yes, sir.

Q. That would be 15% on eveiy car?

A. Yes, sir.

Q. How many did you sell from the first of August,

1914, to the first of August, 1915? Would 161 be about

right ?

A. I think that was the amount, yes, sir. Mr. Hath-

away took that off the books.

Q. I have a memorandum here from the first of

August, 1913, to the first of August, 1914, 88 cars.

A. Yes, sir.

Q. AVhat is the fact as to whether or not the busi-

ness was increasing in that proportion ? About doubling

each year?

A. Yes, sir.

Q. Now, one of the witnesses has testified that after

this case was commenced, and after the cars were taken,

somebody has gone into the First National Bank of
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Eugene and paid some debt of yours there. Did you ever

authorize any one to do that?

A. No, sir, I didn't know of that being done.

Q. Was it done with even your knowledge?

A. No, sir.

Q. Long after the action was commenced and your

answer filed ?

A. Yes, sir.

Q. In this case. Now, have you ever received the

five per cent additional bonus on the 179 cars?

A. No, sir.

Q. I believe you testified that Mr. Goden agreed

that they would give you that?

A. Yes, sir.

Q. So that as a total you would be entitled to 20^"

on 179 cars, 15% plus 5% bonus?

A. Yes, sir.

Q. And you have never received the $800.00 of

your money that the company has ?

A. No, sir.

Q. Tell the jury what kind of a building you had

in Eugene, where it was located, the size of it.

A. Our building was—our floor space was, I think,

50 feet wide by about—oh, I don't know the depth—95

or 100 feet deep, three blocks from the main street there;

it was a concrete building.

Q. Now, I wish you would tell the jury whether

or not your business was decreasing or increasing.

A. Our business had been on the increase ever since

we had taken hold of it.

Q. And all your capital is invested in these cars,

and you haven't received it. Is that correct?
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A. Yes, sir.

Q. Now, when the Ford Motor Car Company took

possession of these cars under the writ of replevin, that

was after you had agreed to, or had a tentative agree-

ment to sell out the other business to Vick Brothers?

A. Yes, sir.

Q. When the Ford Motor Car Company took all

these cars that you had bought and paid for, who since

then has had possession of the gasoline and garage

business?

A. Vick Brothers of Salem.

The whole business has been taken awav fromQ
you?

A
Q

itself,

A
Q

Yes, sir.

And you have been turned out of the building

have you?

Yes, sir.

Now, in your answer you claim the value of

these cars, these thirty-six touring cars to be at $493.25

each.

A. Yes, sir.

Q. And the Sedan at $983.25?

A. Yes, sir.

Q. And none of that money you have received at all ?

A. No, sir.

Q. And in addition to that there is your $800.00?

A. Bonus money.

Q. No, deposit money.

A. Contract deposit money.

Q. And the 5% bonus on the amount of thirty-six

touring cars at $493.25, and the Sedan at $983.25?
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A. Yes, less a partial payment probably six months

ago, some time ago, on this bonus money.

Q. That is six months ago you received some bonus

money ?

A. Yes, sir.

Q. And when you and Mr. Goden figured up the

bonus money that he said he would get you, what did

you figure it up at, at that time?

A. I can't give the exact amount.

Q. You can get that, can you? You have a mem-

orandum ?

A. Yes, we have a memorandum.

Q. All right, I wont ask at the present time. And
in addition to that is your $800.00?

A. Yes, sir.

Q. Besides the money you paid for the cars?

A. Yes, sir.

CROSS EXAMINATION

Questions by Mr. McDougal: Mr. Winchell, what

territory did you have down there, with headquarters

at Eugene?

A. Lane County with the exception of a little strip

over on the coast.

Q. And you were to sell how many cars, or rather

you did sell how many cars up to the time of the insti-

tuting of this action, in that territory?

A. I believe our record shows 174 there, isn't it?

Q. And you received 15% of the list price on the

sale of all of those cars?
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A. Yes, sir.

Q. Were any of those 174 cars or 142 cars—I think

you have testified—were any of those cars sold by sub-

agents under you?

A. Yes, there is a certain amount of these cars that

went through our sub-agents.

Q. How many sub-agents did you have under your

agency ?

A. One, two, three, four—three.

Q. Which is it?

A. Three.

Q. How many of these 142 cars did these sub-

dealers sell?

A. I can't tell you that.

Q. Can you estimate it?

A. Not without referring to our records.

Q, Well, will you look it up later on and find out,

so you can tell me ?

A. Yes, sir.

Q. Would you get straight lo^^' commission on

these cars that were sold by your sub-agents?

A. We got the bonus money.

Q. Well, would you? Just answer the question;

then you can explain it. Yes or no?

A. Will you put your question again, please?

Q. (Read as follows:) Would you get straight

15% commission on these cars that were sold by your

sub-agents ?

A. Xo.

Q. Xow, you said something about bonus. What

do you mean by that?
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A. That is a profit that we get on volume of busi-

ness. A graduated commission that we get on volume

of business. From one to ten thousand, I believe was

one per cent. From ten to twent}^ two per cent. Our
business exceeded fifty thousand dollars. We were in

the five per cent class. We were entitled to five per

cent bonus—five per cent extra profit.

MR. HARDY: You mean that a year, don't you?

A. Yes, during the year; during our contract.

Q. Had you arrived at the stage of receiving a five

per cent bonus down there at Eugene at the time this

action was brought?

A. Yes, sir.

Q. You had sold enough cars and the volume of

business was great enough to entitle you to this five per

cent additional bonus?

A. Yes, sir.

Q. What per cent if any of this bonus would your

sub-agents get?

A. They got a graduated bonus as well as we did.

Q. Would that cut down your five per cent?

A. If they had reached the minimum amount it

would, yes.

Q. Do you recall whether any of your sub-agents

had reached that amount?

A. Yes, Mr. Goden, and ourselves figured with Mr.

Vick; figured on this bonus money, and figured the

amount of money that some of the agents would get

—

that they hadn't received, but we conceded that they

probably would receive so nuich money before the year

was out, and we figured that, the three of us, when this

arrangement wsls made with Mr. Goden.
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COURT : What was the amount of bonus that you

figured would come to you?

A. If I remember correctly we figured our gross

business for the year, up to the date, something about

—

over fifty-six thousand dollars.

COURT: How much was the bonus that would

come to you?

A. That would be

—

COURT : No, you said part of it went to sub-agents.

A. Well, that isn't clear in my mind. There was

one of them—I believe we figured that Junction City

would receive—would be in the hundred-dollar class.

MR. HARDY: We can show that by Mr. Hath-

away, your Honor; he was more the bookkeeper of

the firm.

A. Mr. Hathaway was the bookkeeper and had

that all.

Q. I will wait then until Mr. Hathaway is on the

stand. Now, ]Mr. Winchell, how long did you say j^ou

had been agents for the Ford Motor Car Company?

A. We were on our third year for the Ford Motor

Company.

Q. And your garage was down there in Eugene?

A. Yes, sir.

Q. You had an established business?

A. Yes, su*.

Q. Did j'^ou own your garage?

A. No, sir.

Q. Or did you lease it ?

A. What do you mean, own the building?

Q. Yes.
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A No, we didn't own the building.

Q. Did you lease it?

A. Yes, sir.

Q. Did you have a written lease?

A. No, sir.

Q. Month to month?

A. Yes, sir.

Q. How much rent did you pay?

A. $55.00 a month.

Q. When Mr. Goden came down the first time to

see you right after the telegram was received—or was

the telegram received about the time the registered letter

was received?

A. No, we received the telegram first and then Mr.

Goden appeared on the scene.

Q. He appeared after the telegram?

A. Yes, sir.

Q. What was the subject of his conversation at

that time?

A. The subject of the conversation was that Mr.

Goden had been instructed by the management at Port-

land to come there and fix the matter up; he says "You

no doubt know what it is." I told him yes, we had

received this telegram. Well, he says, "What are you

going to do about it?" and we said "You might figure

the contract is cancelled. We don't figure it is. We
are satisfied. We are doing a good business." Mr.

Goden said that he expected that we would take that

attitude, but that he thought it was a great deal better

to settle the thuig his way. That he had a letter to come

down there and settle it, use discretion, and that after
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our hearing what he had to say, or words to that effect,

that we would probably think different about it. That

we could go to court if we liked, but the Ford Motor

Company was a very large concern and they would

probably take it to a higher court and keep it in the

courts indefinitely, and then he told us what he proposed

to do, and went on as I have related before; that Vick

Brothers stood ready to come in and take all our stock

and accessories, fixtures, everything, dollar for dollar

for what we paid for them, and that the Ford Motor

Company would give us our contract deposit money and

our bonus money, every cent that was coming to us,

which we accepted, the following day, with the condition

that they were to give us this cash as I spoke of before

;

and Mr. Goden went to Portland, and when he came

back, and I asked him if he had the cash, he told us no,

that he had come down there with instructions from Port-

land to replevin the cars.

Q. Mr. Winchell, you said, I believe, on your direct

examination, that you expected the contract to be can-

celled. Why did you say that?

A. Because we had a telegram to the effect that

the contract was cancelled.

Q. I know, but you said you had expected a tele-

gram cancelling the contract. Why was that?

A. I didn't make such a statement. If I did, I was

mistaken.

MR. SMITH: After he got the telegram. The

remark was to Goden, when Goden came down there.

Q. Mr. Winchell, what was the price at which you

were to sell these cars ?
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A. $493.25.

Q. And in that way you would get a commission

of 15%.

A. Fifteen per cent of factory price; $493.00, less

freight.

Q. Did you sell each one of these cars at $493.00?

A. Yes, sir.

Q. You are absolutely sure of that?

A. Why, no, we didn't altogether.

Q. What cars did you not sell for $493.25 ?

A. I am not prepared to say.

Q. Can you estimate how many you sold at less

than $493.00?

A. No, sir.

Q. Can you give me the names of any persons or

companies to whom you sold cars at less than $493.25?

A. I cannot.

Q. Bj^ selling the cars at less than $493.25, of

course you reduced your commission that much, didn't

you?

A. We did business on that much less profit.

Q. And you are unable at this time to tell me how

much, or how many cars at less than that price, and how

much your profit was decreased on that account?

A. I am unprepared to give you that at this time.

Q
A
Q
A
Q

Can you tell by an examination of your books?

No, sir.

You have no records to show that?

No, sir.

Would you say that you sold twenty-five cars

at less than $493.25?
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A. No, sir.

Q. Twenty?

A. No, sir.

Q. Fifteen?

A. No, sir.

Q. Ten?

A. No, sir.

Q. How many?

A. I can't say.

Q. When Mr. Goden came down there to see you

with reference to the cancellation and settlement of this

contract prior to the institution of the action, you say

he returned to Portland, to report on the negotiations?

A. I presume he did. He told us he was going to

Portland to get the money, yes, sir.

Q, Then he came back on the next— what day

would that be—the next day?

A. I believe it was Monday.

Q. On the next Monday?

A. Yes, sir.

Q. And that was the time that the cars were replev-

ined?

A. Yes, that following morning.

Q. Now, are you and Mr. Hathaway the owners

of this garage at the present time?

A. Yes, sir.

Q. Didn't you sell the garage to Vick Brothers and

receive a thousand dollars deposit on the sale?

A. We sold the garage to Vick Brothers with the

understanding that we were to get our bonus money

and our contract deposit money from the Ford Motor
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Company, of which Vick Brothers have a receipt to that

effect—subject to receipt of all contract deposit money

and bonus money from the Ford JMotor Company.

Q. Have you that receipt with you?

A. We haven't the receipt. Mr. Vick is in posses-

sion of that receipt.

Q. You haven't a copy of it?

A. No, sir.

Q. Now, Mr. Winchell, what was the consideration

for the sale of this garage?

MR. SMITH: Objected to; not competent in this

case; the deal between them and Vick Brothers was

conditioned upon the closing of the deal between the

Ford Company and them, and the deal between Ford

Company and them was never closed, so it is immaterial,

more than anything else.

MR. McDOUGAL: If the Court please, this man

claims he was damaged and his business ruined.

COURT : I think j^ou have a right to inquire whether

he sold the garage, and if so what he got for it.

Q. (Read) Mr. Winchell, what was the consider-

ation for the sale of this garage ?

A. You mean by that, the amount?

Q. Yes, what did you get for it ?

A. Why, it was—I will have to refer to our records.

It was in the neighborhood of two thousand for the part

Vick Brothers were to take, wasn't it—eighteen hundred

and something, if I remember correctly.

Q. Well, but if I understand it, My. Winchell,

didn't Vick Brothers— you took an inventory of the

stock, didn't you?
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A. Yes, of the stock we had on hand at that time.

Q. Stuff you had on hand?

A. Outside of the ears.

Q. Then you turned it over to Vick Brothers dollar

for dollar for what it cost you?

A. Yes, sir.

Q. That is all you did get ?

A. Yes, sir.

Q. And you want the jury to understand that you

were selling out a business that was paying you fellows

net $300.00 a month, dollar for dollar?

A. We got nothing for our business; we merely

sold the stock and fixtures, merchandise we had on hand,

accessories and stuff of that kind.

Q. What were you going to do with your business?

You say you got nothing for the business.

A. I don't quite understand.

Q. You say j^ou got nothing for the business. Did

you give them the business in addition to the stock that

they took over?

A. Yes, with a view of going into something else.

Q. You just threw that in with the stock?

A. Yes, sir.

Q. Now, at the time you entered into this contract

with the Ford Motory Company, you recall reading it

over, do you—knowing the contents of it?

A. No, sir, I had faith enough in Henry Ford at

that time to sign it without reading it.

Q. You signed the contract without reading it?

A. Yes, sir, didn't understand it.
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Q. You signed a contract for three years and didn't

read it?

A. No, sir, never read it very—clear through until

we got into difficulties.

Q. Here is paragraph 48: "This contract shall

continue in force and govern all transactions between

the parties until July 31, 1916, but it is agreed that

either party shall be at liberty, with or without cause to

cancel and annul this contract at any time upon written

notice by registered mail to the other party and such

cancellation shall also operate as a cancellation of all

orders for automobiles, automobile parts or attachments

which may have been received by the first party from

the second party prior to the date when such cancella-

tion takes effect." Didn't you know that clause was in

there ?

A. I have read the contract at different times,

different places. I don't remember. I have since we

have gotten into legal difficulties. I have read the con-

tract clear through.

Q. Did you sell any other cars down there than

the Ford cars?

A. Yes, sir.

Q. What kind of cars did you sell ?

A. Dodge cars.

Q. Were you selling the Dodge cars at the time

this action was instituted?

A. No, sir.

Q. How long prior to that had you ceased selling

Dodge cars?

A. The expiration of our last contract.
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Q. When was that?

A. I can't say ; several months.

Q. Several months?

A. Several months ago.

Q. You were simply handling the Ford Company's

automobiles—selling Ford automobiles for the company

and taking care of the service of the Ford Company?

A. Yes, sir.

Q. And the contract, you understood, according to

paragraph 48, could have been cancelled at any time.

You knew that ?

A. No, I didn't at that time.

Q. Now, you say that you had never paid any

further sum on the cars than 85 per cent of the list price,

that you customarily paid when the cars were consigned

to you. Is that right?

A. Yes, sir.

Q. Do you know whether or not under your con-

tract you might not pay a 10 per cent additional in the

event that you cancelled, or sold and obtained title to

these cars ?

A. Did I want? '<

Q. Read.

A. I didn't know that, no.

Q. This suit was instituted about the 5th of June,

was it not—third of June ? Have you and your partner,

Mr. Hathaway, made any attempt or endeavor to run a

garage down there at Eugene?

A. Not at Eugene; we have made attempts to

secure other agencies in which we have been hampered

by the want of money.
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Q. Because of the fact that this money is tied up

in this suit?

A. Yes, sir.

Q. How much actual money did you have tied up

in these cars, of your own?

A. I can't answer that question. I don't know.

I will have to refer to it.

Q. Well, did you pay for these thirty-seven cars

in cash, out of your own funds ?

MR. S:MITH: That is wholly immaterial, if the

court please, in the first place, and in the second place,

if borrowed from the bank, it was their own funds;

whatever they borrowed from the bank was their own

money; the bank owned the notes and they owned the

money.

COURT: Competent on the question of damages.

Q. Read.

A. I hardly know how to answer that question.

Q. Well, as a matter of fact, Mr. Winchell, haven't

you and your partner been doing business on a shoe-

string doM'n there as a company—-on credit?

A. I don't exactly understand you.

Q. Haven't you been borrowing monej^ regularly

to pay for these cars instead of using your own money ?

A. We have used all of our own money and have

borrowed money, yes. We have had a good credit.

Q. Well, in the last three years, or since December,

1913, haven't you borrowed an average of about five

or six thousand dollars every three months?

A. I should think so, yes, or more.
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Q. And this amount went towards payment for

those cars?

A. Yes, sir.

Q. And you paid interest on this money at the

rate of about eight per cent?

A. Yes, sir.

Q. That would necessarily go to the reducing of

your profits, wouldn't it ?

A. We always treated that as part of our overhead

expense.

Q. Did you take that into consideration when

figuring this $300.00 net that you claimed this business

was bringing in to you, a month?

A. I don't quite understand you.

Q. You have testified and sworn in your complaint

that your business was bringing in a net profit of

$300.00 a month.

A. Approximately.

Q. Approximately. Did you take into considera-

tion the expense of paying interest on these loans in

figuring that, or did you leave that out ?

A. That wasn't the part of the business that in-

curred it.

Q. Beg pardon?

A. That wasn't the part of the business that in-

curred the interest expense. It was the carrying of

the automobiles that caused us to borrow money.

Q. Now, Mr. Winchell, were you there when this

inventory was taken with JNIr. Vick and with Mr.

Goden ?

A. I was there, yes, sir.
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Q. Do you recall whether you checked out short of

a great number of parts, or not?

A. I had nothing to do with taking the stock. Mr.

Hathawaj^ and Mr. Vick took the stock.

Q. Well, do 3'ou recall whether you were short any

parts ?

A. Short in what way?

Q. Well, say there would be extras on the cars

missing, for instance, the head-lights ? Do you remem-

ber about two dozen head-lights being short on the cars ?

A. I remember, yes, a few head-lights and a fender

or two we had taken from the cars before they had been

assembled, to accommodate a customer; we had sold

them those.

Q. And of course the cars would have been de-

preciated that much in value, would they not?

A. To that extent until it had been replaced. ( To

jury). You understand what he asked? We got

those cars shipped to us all knocked down, and if a cus-

tomer would come in and want a head-light, if we didn't

happen to have head-lights in stock in the parts room,

this parts or lights he speaks of happened to be out,

before they were assembled, rather than have a customer

go away dissatisfied we would give him one of these

lights. It didn't make any difference whether in the

stock room or in the back room. They were all our

property, and we sold them a light.

Q. Referring again, Mr. Winchell, to these cars

which you say you sold for less than $493.25, didn't you
sign a contract here providing you would sell these cars

for $493.25?
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MR. HARDY: I object to that; the contract is

the best evidence of its contents.

COURT : I suppose the contract speaks for itself.

MR. HARDY: He signed the contract; that is

admitted.

Q. Now, Mr. Winchell, with reference to Mr.

Goden's visit down to Eugene, he asked you to come

over to the bank and get the money on these cars, didn't

he?

A. I don't remember Mr. Goden asking me to come

over to the bank.

Q. What did he say?

A. Mr. Goden said that he was prepared to come

down and replevin these cars, or would we, if he offered

us a check for the amount of these cars at Detroit less

15 per cent, would we accept it, and our attorney replied

that we would take it under advisement, at which time

Mr. Goden told him that the offer was withdrawn.

Q. Previous to that time had ^Mr. Goden offered

to take you to the bank and get you this money?

A. No, sir.

Q. Your intention was noij to take this money in

any event unless the matter of the bonus was settled up,

and the other matters, was it not?

A. That was the idea, yes, sir.

Q. So that if JMr. Goden had not settled up the

bonus matter and the other claims that you had, the

deposit money and claims of that nature, if he had

offered you the money you would not have taken it,

would you?

MR. SMITH: Objected to as incompetent, ir-



250 Ford Motor Company

relevant and immaterial. Nothing to do with this case

at present as it stands now.

COURT: I think the objection is well taken.

RE-DIRECT EXAMINATION

Questions by Mr. Hardy: Did they tell you that

the reason they had cancelled the contract was because

you had sold one or two cars for less than $493.25?

A. No, sir.

Q. Did they intimate that was the reason they were

taking the cars away from you?

A. No, sir.

Q. Mr. Winchell, it has been intimated or sug-

gested that you sold the garage business to Vick Broth-

ers. Was that deal completed w^hen these cars were

taken—with Vick Brothers. Did you ever get your

money from Vick Brothers? Did they ever pay you

up?

A. No, sir.

Q. What is the fact as to whether that was made

part of the sale to the Ford Motor Car Company?

A. I understand it as such.

Q. That is on tlie Goden deal?

A. Yes.

Q. That they backed out of afterwards?

A. Yes, sir.

Q. And you have a case pending in Lane County

that Vick Brothers brought?

A. Yes, sir.
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Q. And that is not disposed of or settled?

A. No, sir.

Q. You were asked if you didn't have the agency

for the Dodge cars. What is the fact as to whether or

not the Ford INIotor Car Company forced you to give

up the Dodge agency?

A. That was the reason we gave up the Dodge line,

because the Ford Motor Car Company compelled us

to do so.

Q. And after that you still went ahead on the

Ford.

A. Yes, sir.

Q. For how long, before they took the cars away?

A. Pretty near a year, I guess.

RE-CROSS EXAMINATION

Questions by Mr. McDougall: When this Dodge

contract was given up by you, wasn't it understood that

you were to get a bonus on the Dodge cars sold down

there?

MR. HARDY: What has that to do with this

case?

MR. JVIcDOUGALL: That goes to the question

of damages.

JNIR. HARDY : All right, go ahead.

A. What is the question, please?

Q. When this Dodge contract was given up by

3^ou, wasn't it agreed between you and the Dodge Com-
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pany you were to get a bonus out of the cars sold during

the time of j'^our contract ?

A. Not with Dodge Brothers, no, sir.

Q. Well, the other agent? Did you get it from

the other agent who took the contract with the Dodge

Company over?

A. Yes, sir.

Q. Was that $25.00 a car?

A. Yes, sir.

Witness excused.

F. M. Hathaway, a witness called on behalf of the

defendants, being first duly sworn, testified as follows:

DIRECT EXAMINATION

Questions by Mr. Hardy : Are you the other mem-

ber of the firm of Winchell & Hathawaj^?

A. Yes, sir.

Q. Mr. Hathaway, Mr. Winchell looked out for

the outside business in the sale of the cars, and you ran

the office?

A. Well, we pulled together pretty well on that. I

took more part in taking care of the office.

Q. Now, tell the jury what amount of this bonus

money had been figured was due you at the time the

cars were taken.

A. Between eighteen and nineteen hundred dollars,

was the amount.

Q. Not less than eighteen hundred?

A. Yes, sir.
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Q. And in addition to that the eight hundred that

they had of your money ?

A. The deposit money was still remaining due.

Q. Tell the jury the number of cars and the amount

that you were to be paid for the cars.

A. There was thirty-six touring cars and one

Sedan, and we were to be paid 85 per cent of the list

price at Detroit.

Q. Well, you have it on your card there, the amount

that you had paid for each of these cars ?

A. We paid in the neighborhood of $374.00 for the

touring cars, $331.50 for the runabout, and $786.25 for

the Sedan. Then there was the additional $53.25 that

we paid, freight from Detroit to Eugene. Also an

additional five dollars extra on the Sedan; it cost a little

more.

Q. What was the total you had paid for the cars?

A. I couldn't say the exact amount, but around

sixteen thousand

—

Q. $16,077.50?

A. Yes, sir.

Q. The amount j^ou had actually paid for the cars ?

A. Yes, sir.

Q. State to the jury whether or not there was any

further sum to be paid by you?

A. No, sir.

Q. Then when you sold the cars you got your

profit ?

A. Yes, sir.

Q. And if you didn't sell them you didn't get the

profit. Is that right ?



254 Ford Motor Company

A. They remained ours.

Q. Were you in Eugene at the time this telegram

was received that is in evidence ?

A. Yes, sir.

Q. Did 3^ou see JNIr. Goden when he came to Eu-

gene at that time?

A. Yes, sir.

Q. Xow, you tell the jury what ]Mr. Goden said

to you and Winchell when he came at the time of the

telegram.

A. If I remember correctly, ]Mr. Goden came in on

Wednesday and he said he didn't know exactly what

was up, but he had been ordered by the Ford ^Nlotor

Company to come to Eugene. He was down in South-

ern Oregon, and he said though that he did know they

was counting on cancelling our contract, but he was

going to wait until he got further particulars. We had

received a telegram to the effect—as it was read here

awhile ago. ^Ir. Goden stayed there that night, and

the next morning he mentioned to us that he expected

a letter verifying this telegram; that our contract was

cancelled and that he had Vick Brothers there to take

over our stock and fixtures and take hold of the business.

Q. Now, did you and ^Ir. Goden come to any

understanding as to how you would sell them ?

A. We told Mr. Goden that we didn't consider our

contract cancelled yet, and that we had a nice business

there and we didn't care to go out of it. Well, he

maintained that we would see that our contract was can-

celled and we just as well begin negotiating some kind

of a deal for straightening it out. So he mentioned, he
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says, "I have always dealt fairly with you boys. I wish

you would take my advice." He says, "I will tell you

what I advise you to do because," he says, "you can't

afford to resist this because the Ford Motor Company

—the large capital they have behind them, they will

carry this thing along in the various courts, and you will

get off at the little end of the horn in the long run any-

way." So we didn't know what to say or do, but he

told me of a deal that he had put through up at La-

Grande where the man—he told me how to get out of it

easy, and that he didn't follow his advice with regard

to it, and he afterwards admitted that he should have

followed his advice with regard to it. So we told him

that we would think it over, and we would let him know

later what we thought about it.

Q. Well, did you and he finally come to any terms ?

A. Well, the next morning—that evening JNIr.

Winchell and I talked it over and we was—well, we was

undecided as to what to do. We didn't know where we

were at. We felt that the Ford Motor Company would

have the upper hand of us, and that we better do some-

thing, and we decided that night to accept their offer,

provided they paid us back our full amount that we had

invested in the cars, and that Vick Brothers took over

our stock including parts and garage extras that we had

for repairs, tools, and our accessories, typewriter, includ-

ing a desk and various fixtures that we had, at the full

retail price, that is, what we paid for them.

Q. What about the bonus money and contract

money?

A. The bonus money was to be forthcoming from
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the Ford INIotor Companjs it was understood that was

to be paid to us on the volume of business that we had

done up to that time.

Q. Including these cars in question?

A. Including the cars in question.

Q. What about the amount you had deposited with

them? Did he agree to give you that?

A. Yes, sir, we had $800.00 deposited.

Q. Did they keep that arrangement? Did they

carrj^ that out?

A. No, sir.

Q. Did Mr. Goden leave?

A. Well, we told Mr. Goden that upon the pay-

ment of that in cash that we would accept it, and that

v/e couldn't consider anything else but a cash proposi-

tion; so he says that he could get the cash, and he says,

"You leave it to me; I will go to Portland, and I will fix

this up." So he left for Portland.

Q. And when he came back, what occurred? Tell

the jury.

A. When he came back, I don't remember just how

v/e met IMr. Goden, whether we talked to him over the

phone or met him personally. Anyway we agreed to

meet him at the Osborne Hotel Friday night.

Q. Who went to the hotel?

A. Well, Mr. Winchell and I, our attorney, Mr.

Hard}^ went to the hotel that evening, and met ]Mr.

Goden and Mr. Vick in the lobby and we introduced

each other all the way around, and Mr. Goden suggested

that we go up to his room, so we did so, and jMr. Winchell

asked iNIr. Goden if he was ready to pay over the cash—

•
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the money. Well, Mr. Goden said that he couldn't do

that ; that after interviewing the managers at Portland,

why they had objected, but they had agreed to pay over

the 85% list price of the cars in question on the cars that

we had in stock at that time.

Q. What about the contract money and bonus

money ? Your own money that was deposited and your

bonus money?

A. Well, he said that could be taken care of after-

wards. He says "I can't say ;
you may just have to scrap

that out with the Ford Motor Company, but I am pre-

pared to pay the 85%."

Q. Well, what else was said?

A. Well, we told him that we couldn't consider a

proposition of that kind; that we were entitled to our

bonus money and also to our deposit, and he said, well

he says, "I am only authorized to pay you the 85%,"

and he says "I have the authority, or have the money at

the First National Bank, and can make you a check

tomorrow morning."

Q. Do you recall then what I said?

A. Well, Mr. Hardy mentioned that we would take

this under advisement, and immediately Mr. Goden men-

tioned that the deal was all off; well, Mr. Hardy says,

"Then it is time for us to go. We will just simply take

this under advisement." And we got out, half way to

the door, and Mr. Goden repeated that.

Q. Repeated what ?

A. That the deal was all off; when we got out to

the elevator and was stepping in, and he followed out

there, and Mr. Vick and Mr. Goden said that the deal

was all off.
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Q. AVhat happened next after that?

A. Well, wait a minute now.

Q. The iNIarshal came and took the cars?

A. Well, the next day was Saturday and we didn't

hear anything from anybody. I think that was Saturday.

Q. What happened JNIonday morning?

A. Well, JNIonday morning, shortly after I had

opened the garage, in came ]Mr. McDougall, the man

that testified here this morning, and a deputy United

States INIarshal, and also the Marshal himself, and men-

tioned the fact that these cars were now to be taken by

the United States Court.

Q. The cars were replevined then?

A. And the cars—they began to tack on a notice

on each car.

Q. Now, in the meantime, had Vick paid you for

the other business?

A. We had invoiced the stock, and Vick Brothers

had voluntarily paid us a thousand-dollar deposit; we

in turn had given them a receipt, conditioned on that

receipt that when everything was settled up with the

Ford Motor Company, and we got our 85% value of

the cars back and the deposit money and also the bonus

mone}^ that we were entitled to, that then we would

—

Q. Did the thousand dollars cover the sale of the

other business to Vick Brothers, or was there still more

to be paid by Vick Brothers?

A. Yes, there was in the neighborhood—the stock

invoiced at about two thousand dollars, and you might

say they had paid us half of that amount.

Q. What is the fact as to whether or not the sale
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of Vick Brothers was conditioned and to be completed

on fulfillment of the deal with Goden and the Ford

Motor Car Company?

A. Yes, that was the condition.

Q. And that has not been done ?

A. No, sir.

Q. And you are in litigation with Vick Brothers

now, over the possesion of that business?

A. Yes, sir.

Q. But you have been out of it until you can try

your lawsuit, is that right?

A. Yes, sir.

Q. What do you say, Mr. Hathaway, as to the

volume of business you were doing, first as to the number

of cars you were selling each year—that you actually

sold?

A. When we took over the business in October,

1913, we signed up for eighty cars; the previous agent

had sold twenty-six the previous year. We sold eighty-

eight cars the first year; the second year we signed up,

I believe, for one hundred and forty-four cars, and if I

remember correctly the Ford Motor Company consid-

ered that we sold one hundred and seventy-some-odd cars

the second year. The third year when we were notified

by telegram to come down and sign up for a new con-

tract, the Ford Motor Car Company asked us to sign

up for one hundred per cent more cars than we did the

previous year. Well, we thought that was quite an

undertaking, but we found out that had to be done or*

else we couldn't sign up, so it was the Ford Motor Com-

pany's estimate, and we just let it go at that and signed

;
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so we signed up for two hundred and eighty-eight cars.

Q. How^ many had you sold at the time of the

replevin action?

A. The Ford Motor Car Company w^ould consider

that we sold 179 cars, because when you take the cars

of the Ford Motor Company, they consider them sold.

Q. That is when you pay for them.

A. Yes, sir.

Q. That included these thirty-seven cars?

A. Yes, sir.

Q. When you take the cars from the Ford JSIotor

Car Company and pay them, they figure that on your

bonus, just as if you passed them out to the public,

do they?

A. Yes, sir.

Q. That is they were sold as far as the Ford Motor

Car Company is concerned.

A. That is the way.

Q. And fully paid for, as far as you are concerned?

A. Yes, sir.

Q. And if you don't sell them again yourself, that

is your loss, is it ?

A. They remain our property.

Q. In all the three j^ears you dealt with them

—

JUROR: I would like to ask if they have to sign

a contract each year for these cars?

A. Yes, sir.

JUROR : The same old contract or a new^ form of

contract ?

A. Why, it is changed a little ; it seems to be about

the same thing.



vs. Eugene Ford Auto Co, et al 261

Q. Have you ever read through and studied the

language, and know the meaning of all the fine print

in it?

A. No, sir.

Q. These forty-eight odd paragraphs?

A. No.

Q. Now, Mr. Hathaway, in all the years you have

dealt with them has there ever been a time, a single

instance, but what you have had to pay for the car on

delivery, to you?

A. No, we only pay the one price.

Q. And you pay that on delivery of the car?

A. Yes.

Q. And you treat the car as yours and go on and

sell it or dispose of it as j^ou like?

A. Yes, sir.

Q. You have done that for three years?

A. Four years I was with the Ford Motor Com-

pany?

Q. You were their agent over in Eastern Oregon?

A. Yes, sir.

Q. Were you ever called upon to pay any further

price than the price you pay on delivery?

A. No, sir.

Q. In all the 437 cars that you sold at Eugene, did

you ever pay a cent extra over and above the price you

were required to pay to get the cars?

A. No, sir.

Q. Were you ever asked to?

A. Never asked to.

Q. Did they ever claim anything different?
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A. No, there was nothing.

Q. Now, you describe to the jury what kind of

business you were doing there, whether it was an increas-

ing or decreasing business, the character of the business.

A. Our business was on the increase from year to

year, and increased according to the number of cars

that we were selhng; what I mean by that is that each

and every car we sold, we sold more or less accessories

on, and done more or less work for. As they would

become old, why, we had to do various work for them

—

various kinds.

Q. What do you estimate that general business,

outside of the sales of the cars, as to your profit?

A. We always figured that our business was pay-

ing—well, we thought conservatively three hundred a

month—our garage end of the business.

Q. Then there was the profit on the cars besides?

A. Yes, sir.

Q. And you made 15% on the cars besides the bonus ?

A. Yes.

Q. Now, you have been there doing business three

years. What is the fact as to whether you had got

pretty well acquainted in Lane County?

A. Well, P^ugene is not a very large city, and we

had opportunity of becoming very well acquainted, be-

cause we had an established business there, and were

known all throughout the country mostly, with the ex-

ception of over on the coast.

Q. What would you say as to whether or not you

had the good-will of the people up there—I know you

are modest about it?
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A. I would rather somebody else would say that.

Why, I think we stood pretty well in the community.

Q. Please tell the jury what other offers you have

had this summer to go into business?

MR. McDOUGALL: I object as incompetent,

irrelevant and immaterial; that is objected to; it cer-

tainly would not tend to show damages in this case.

MR. HARDY: It would show we are tied up so

we couldn't go into business. We could have gone in if

we had had the money.

COURT : Ask if they did go into business, and if

not, why not.

Q. Did you have any other opportunities to go into

business this summer?

A. Well, Mr. Winchell and I—at this time when

my mother drove over into Eastern Oregon, and when

we arrived at Pendleton, Mr. Simpson, of the Ford

Motor Company there, their representative, told us

there was a man there waiting us at the hotel, for a

couple of days

—

Q. Just tell what the offers were. Don't go into

all the details.

A. He wanted to offer us the Studebaker line.

Then when we got over to Walla Walla we had an op-

portunity to take on the Buick line there, but on account

of lack of funds, our funds being tied up, we were not

able to do anything.

Q. Your money being tied up in these Ford cars?

A. Yes, sir.

MR. McDOUGALL: Will the court allow an ex-

ception to my objection?
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COURT: Yes.

Q. So you have not been able to go into any busi-

ness on account of your capital being tied up in this

manner?

A. Until we get our money.

CROSS EXAMINATION.

Questions by ^Ir. JNIcDougall: Mr. Hathaway,

you say you figure you made approximately $300.00

per month net on this business of yours down in Lane

County—in Eugene?

A. Yes, sir.

Q. And how was this money made ? From the fact

that you were the Ford agents down there?

A. Why, I should say yes; and then we were in

business there and we were selling gasoline, lubricating

oil, tires and accessories ; doing repair work.

COURT : What do you mean by accessories?

A. Accessories like speedometers and bumpers.

COURT: For cars other than the Ford?

A. Yes, although we specialized a great deal on

the Ford cars.

Q. Now, you say in your answer here in which you

are asking damages, that you were put out of business

after this action was instituted?

A. Yes, sir.

Q. This action was instituted on June 3, 1916, was

it not?

A. ^londay. Is that Monday?
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Q. Yes.

MR. SMITH : No, June 3rd was Saturday ; June

5th was Monday.

Q. That is when the cars were taken from you, and

you claim that your business was ruined by the acts

alone of the Ford Motor Company in going down there

and taking these cars awa}^ do you not?

A. It certainly was.

Q. And for that you ask to hold them responsible

in this case?

A. We do.

Q. Is it not a fact that you have set up the same

claims in a case which Vick Brothers have brought

against you, enjoining you from interfering with their

business down there?

A. I don't get your meaning.

Q. (Read as follows : Is it not a fact that you have

set up the same claim in a case which Vick Brothers

have brought against you, enjoining you from interfer-

ing with their business down there?)

A. I suppose in a way that would be considered so.

Q. You have filed an answer down in Lane County

in the suit of E. C. Simmons, Charles H. Vick and

George F. Vick, partners doing business under the name

and style of Vick Brothers vs. V. W. Winchell and F.

M. Hathaway, partners doing business under the name

and style of Eugene Ford Auto Company, defendants,

in which you alleged, didn't you, that George F. Vick

entered j^our premises and undertook to interfere with

defendants—that would be Winchell & Hathaway

—

"in the use of the telephone in the office of said business,
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and made an assault upon these defendants, and de-

fendants ordered him from the premises and he departed

from the premises and forthwith commenced this suit.

That defendants are the owners and entitled to posses-

sion of said premises and the whole thereof, and of the

said business and of all the property described in the

complaint and herein described; and plaintiffs"—that is

Vick Brothers
—

"wrongfully asserted a claim to have

some right therein, the exact nature of which defendants"

—that would be you—"do not know, and have com-

menced this suit for the purpose of harassing these de-

fendants"—that w^ould be you—"and annoying them in

the conduct of their business; and for the purpose of

causing them trouble and expense in the conduct thereof,

and for the purpose of seeking to drive them out of said

business." Now% that answer was signed V. W.
Winchell on the 13th day of June, a week after you

claim that the Ford Motor Company put you out of

business. Is that not true? Do vou remember that?

A. Yes, sir.

Q. Can 3^ou reconcile your sworn answer in that

case with the statement you have just made to this jury

that the Ford Motor Company were absolutely responsi-

ble for the destruction of your business?

A. I would answer it in this way: That the Ford

Motor Company stopped us from carrying out our deal

with Vick Brothers and of course we interfered with

having Vick Brothers come in and take that proposition

at all until this other w as settled, and I guess we inter-

fered enough that it caused \^ick Brothers and Simmons
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to bring an action against us. Well, of course we had

to answer in that action.

Q. How much did you sell this business that you

claim was worth $25,000 to Vick Brothers for?

A. You must understand that we were forced out

of business.

Q. Never mind; just answer the question.

MR. SMITH : He is answering in his own way.

MR. McDOUGALL : No, he has not answered it

at all.

Q. (Read.)

MR. SMITH: He says they were forced out of

business.

A. Forced out of business and we

—

COURT: What did you sell it to Vick Brothers

for ? What did they agree to give you for it ?

A. They agreed to give us the invoice price on

everything.

Q. And you agreed to accept that?

A. We had to.

Q. Now, do you remember what the invoice price

of the parts were?

A. The full amount—and fixtures and all—^be-

tween eighteen hundred and two thousand dollars.

Q. And did you receive anything as part payment

on that ?

A. We received one thousand dollars.

Q. And have you got that money yet?

A. Yes, sir.

Q. When these parts were checked over, do you
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recall whether you were short some $202.57 worth of

parts?

A. I remember that I told Mr. Simmons or Mr.

Vick—I don't know which it was—that we had taken a

few parts from this stock of cars that we had, in order

to accommodate people who might come in—when they

damaged a fender or say a lamp—and we would just

simply take it from our stock of cars and replace it by

ordering from the Ford Motor Company. There was

a little shortage there. I don't know just exactly the

amount; didn't amount to a great deal.

Q. Now, you say that when Mr. Goden was down

to Eugene, you talked over and discussed the matter of

adjusting this contract, and INIr. Goden left you with

the statement or the substance w^as to the effect that you

should leave it to him and he w^ould go to Portland and

fix it all right?

A. IMr. Goden said, "I have always played fair

with you boys, and you just leave it to me."

Q. And you understood he was coming up to Port-

land and see the manager?

A. Yes, sir.

Q. Then when he came back from Portland, what

did he inform you as to the manager's position in the

matter?

A. He objected.

Q. And what did he say they would do?

A. They would pay us the 85 per cent of the selling

price or list price of the Ford cars—these cars that were

in question.
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COURT: That is they would return to you the

money you had paid on the cars—^was that it ?

A. Yes, sir.

Q. And you refused to accept that ?

A. Yes, sir.

Q. How many cars did you sell yourself, exclusive

of the sub-agents in your territory, during the life of this

contract, which terminated in the fall of 1916?

A. I couldn't say the number of cars.

Q. Well, can you estimate approximately?

A. No, I can't really tell you just exactly the

amount.

Q. Did you look it up in the books here when I

asked your partner the question?

A. No, I didn't.

Q. Can you find it now. How do you base your

gross, or rather your net profits in this business without

knowing something about that?

A. Well, on the volume of the business.

COURT : You sold during the year, or there were

sold through your agency 179 cars, I understand?

A. Yes, sir.

COURT: How many of those 179 cars were sold

by sub-agents? You had three sub-agents, didn't you?

A. Three sub-agents, yes, sir.

COURT: Now, how many of those 179 cars did

they sell?

A. I believe that Junction City sold in the neigh-

borhood of fifteen cars; Creswell sold eight or ten

—

let me ask again. Is this for the '15 contract or the

last?
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Q. The one that terminates August of this year.

A. Cottage Grove has sold somewhere around fif-

teen cars, fourteen or fifteen.

COURT : That is about thirty-nine.

Q. What about Springfield? Didn't you have an

agent at Springfield.

A. Springfield sold one or two cars.

Q. Then you really had four sub-agents instead of

three ?

A. Yes, he had a contract but he said he didn't

have the monej^ so we just ran a car over to Springfield,

only three miles, and left it with him, and when he sold

it, he came over and got another one.

MR. McDOUGALL : If the court please, I have a

certified co23y of the answer in this case of Simmons et

al. vs. Winchell et al., which I desire to introduce in evi-

dence here. Copy of the com^^laint and answer.

Marked PLAINTIFF'S EXHIBIT 4.

IN THE CIRCUIT COURT OF THE STATE
OF OREGON FOR LANE COUNTY.

E. C. Simmons, Charles H. Vick, and Geo.

F. Vick, partners doing business under

the name and style of Vick Bros.,

Plaintiffs,

vs.

V. W. Winchell and F. M. Hathaway, part-

ners doing business under the name and

style of Eugene Ford Auto Co.,

Defendants.
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COMPLAINT.

Plaintiffs for cause of suit against the defendants

allege the following facts, to-wit

:

That the plaintiffs are now and were at all times

mentioned herein partners doing business under the

name and style of Vick Bros., and have duly registered

their assumed business name with the county clerk of

Lane County, Oregon.

That the defendants are now and were at all times

mentioned herein, partners doing business under the

firm name and style of Eugene Ford Auto Co.

That on May 29, 1916, plaintiffs and defendants

entered into a contract wherebj^ plaintiffs agreed to pur-

chase from defendants, and defendants agreed to sell to

plaintiffs, all cars, fixtures, accessories and parts of the

Eugene Ford Auto Co. ; stock, fixtures and parts being

of the invoiced value of $1825; cars consisting of 36

Ford Touring cars of the value of $423.25 and 1 Sedan

of the value of $649.00, and the plaintiffs agreed to pay

and the defendants agreed to accept the sum of $1825.00

for the stock, fixtures, and parts, and $423.25 for each

of the 36 Ford Touring cars, and $649.00 for the Sedan,

and defendants were to give plaintiffs possession of the

building at 275 Eighth Avenue West, in Eugene, Lane

County, Oregon, with the further understanding and

agreement that the above mentioned understanding and

agreement was not to be binding unless the Ford Motor

Co. xiaid the Eugene Ford Auto Co. all bonus money

due them and returned the contract deposit money that

the defendants had given the Ford Auto Co. and that
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the said sale was subject to the said condition that the

Ford Auto Co. perform as above set forth.

That in pursuance of said agreement and in com-

phance therewith plaintiffs as part of the said purchase

money paid to the defendants the sum of One Thousand

Dollars and defendants immediately gave the plaintiffs

possession of all of the above mentioned property and

gave plaintiffs the key, and gave plaintiffs possession of

the building where they were at that time doing busi-

ness, to-wit: at 275 Eighth Avenue West, in Eugene,

Lane County, Oregon, and plaintiffs were to pay the

balance of the purchase money as soon as the defendants

demanded the same, and defendants have never de-

manded the payment of the same, but plaintiffs have

tendered the balance of the money to the defendants and

defendants have refused to accept the same and in-

formed plaintiffs that the defendants and the Ford Auto

Co. were unable to reach a satisfactory agreement and

they do not want the balance of the said money until the

defendants and the Ford Auto Co. reach a satisfactory

agreement.

That plaintiffs have leased the said building at 275

Eighth Avenue, West, from the owner thereof and with

the consent and approval of the defendants and have

purchased other supplies and have been conducting the

said business in Eugene, Lane County, Oregon, ever

since said time.

That each of the defendants have been for a couple

of days and are now interferring with the plaintiffs and

with their personal and real property above referred to

and lock and unlock the doors of the room at 275 Eighth



vs. Eugene Ford Auto Co. et al 273

Avenue, West, in Eugene, Lane County, State of Ore-

gon, and take money out of plaintiffs' cash register, and

trespass on plaintiffs' property above described and sell

their personal property and interfere with plaintiffs'

customers and with plaintiffs' business in general at the

above mentioned place in Eugene, Lane County, Ore-

gon,

That plantiffs have offered to return the above de-

scribed property to the defendants if the defendants will

return the $1000.00 to the palntiff and make an account-

ing for the property that plaintiffs' purchased elsewhere

and which defendants have appropriated to their own

use, all of which defendants refuse to do.

That plaintiffs have no speedy, adequate or complete

remedy at law, and plaintiffs will be greatly damaged

unless the defendants are restrained, and plaintiffs will

suffer irreparable injury.

Defendants threaten to break into plaintiffs' said

building and threaten to continue selling plaintiffs'

property, and also the property which defendants have

transferred and delivered to plaintiffs, and threaten to

keep using plaintiffs' property, and keep trespassing on

plaintiffs' said premises, above described in violation of

plaintiffs' rights.

Wherefore plaintiffs pray for an injunction against

the defendants restraining them from interferring witli

plaintiffs, or with the personal property above described,

or V. ith the building above described, and restraining

them from trespassing on plaintiffs' premises at 275



274 Ford Motor Company

Eighth Avenue, West, in Eugene, Lane County, Ore-

gon.

L. M. TRAVIS and

A. K. MECK,
Attorneys for Plaintiff.

State of Oregon,

County of Lane—ss.

I, Cieo. F. Vick, being first duly sworn, depose and

say that I am one of plaintiffs in the above entitled suit

and that the foregoing is true as I verily believe.

GEO. F. VICK.

Subscribed and sworn to before me this 6th day of

June, 1916.

L. M. TRAVIS,
(Seal) Notary Public for Oregon.

My Commission expires Dec. 14, 1916.

(Copy)

IN THE CIRCUIT COURT OF THE STATE
OF OREGON FOR LANE COUNTY.

E. C. Simmons, Charles H. Vick, and Geo.

F. Vick, partners doing business under the

name and style of Vick Bros.,

Plaintiffs,

vs.

V. W. Winchell, and F. U. Hathaway,

partners, doing business under the name

and style of Eugene Ford Auto Co.,

Defendants.
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ANSWER.

Comes now the defendants and for their answer to

the complaint filed by plaintiffs herein admit that the

plaintiffs were and are co-partners as alleged in the

complaint.

Admit that the defendants were and are co-partners

as alleged in the complaint.

Denj'^ each and every other allegation contained in

said complaint, except as hereinafter expressly admitted

and except as hereinafter alleged.

For a further and separate answer and defense these

defendants allege the truth to be:

That the defendants are now and were at all the

times mentioned herein co-partners doing business un-

der the firm name and style of Eugene Ford Auto Com-

pany, and their assumed business name was and is duly

registered with the County Clerk of Lane County, Ore-

gon.

That these defendants on the 29th day of May, 1916,

and for a long time prior thereto were engaged as such

co-partners in conducting an automobile and garage

business at Eugene, in Lane County, Oregon, and en-

gaged in buying and selling automobiles manufactured

by the Ford Motor Company of Michigan ; and were en-

gaged in buying and selling gasoline, accessories, oils

and parts of automobiles used and incident to the auto-

mobile business and the garage business, and that the

plaintiffs, as co-partners and the Ford Motor Com-

pany, a corporation organized and existing under the

laws of the State of Michigan, entered into a contract

with the defendants wherein and whereby the x)laintiffs
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and the said corporation jjroposed to these defendants

that the defendants should sell their business, stock, fix-

tures, parts and automobiles and deliver the same to the

plaintiffs; and the defendants, in answer to said pro-

posid proposed to sell their business at the

special instance and request of the plaintiffs and

the Ford Motor Company, a corporation, pro-

vided that the plaintiffs and the said Ford Motor

Company should pay, or cause to be paid, to

the defendants the purchase price of thirty-six

Ford touring cars and a Sedan Ford car, to-wit : the sum

of $15924.25, to which amount should be added the sum

of Eight Hundred Dollars and the further sum of

$1960.60 and the further sum of $1825.00, being the in-

voice price of fixtures, parts and other materials inci-

dent to the business and included in the stock of these

defendants ; and by the terms of said proposal made by

these defendants, as aforesaid, all of said sums of money

were to be paid to the defendants, and payment and de-

livery of said property were to be concurrent and the

plaintiffs and the said Ford Motor Car Company then

and there on the 29th day of IMay, 1916, stated to these

defendants that they would accept said proposal and

would pay the said sums of money and await delivery

of the property until payment was fully made in case of

the whole sums of money to be paid, as aforesaid. That

these defendants retained possession of the said property

and the premises where the said business was carried on

and were and are the owners of the lease of the buildinsf

mentioned in the complaint, and permitted the plaintiffs

to assist in invoicing the said stock and to be in and about
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the said premises and to observe and learn how the said

business was conducted, but these defendants retained

control and possession of the said property and the whole

thereof, and that the plaintiffs and the said Ford Motor

Company wholly failed and neglected to pay any part

of said purchase price, except the plaintiff paid to de-

fendants the sum of One Thousand Dollars as earnest

money to apply on said purchase price if the said pur-

chase was completed in accordance with the provisions

hereinafter set forth, but otherwise to be and become the

property of these defendants. That the plaintiffs and

the said Ford Motor Car Company have wholly failed

to pay any of the sum of money to be paid, and agreed

to be paid, as hereinbefore set forth save and except the

sum of One Thousand Dollars, and have neglected and

refused to pay the same, or any part thereof, save and

except the said sum of One Thousand Dollars, and noti-

fied these defendants they would not pay the said pur-

chase price or any further sums upon the same, and re-

pudiated said contract; and the plaintiffs have lingered

about the said premises of defendants, but prior to the

commencement of this suit left the same and abandoned

said contract; and on the day of the commencement of

this suit one of the plaintiffs, to-wit: Geo. F. Vick, en-

tered said premises and undertook to interfere with these

defendants in the use of the telephone in the office of said

business, and made an assault upon these defendants,

and defendants ordered him from the premises and he

departed from the premises and forthwith commenced

this suit. That defendants are the owners and entitled

to possession of said premises and tlie whole thereof and
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of the said business and of all the property described in

the complaint and herein described; and the plaintiffs

wrongfully asserted a claim to have some right therein,

the exact nature of which defendants do not know, and

have commenced this suit for the purpose of harrassing

these defendants and annoying them in the conduct of

their business; and for the purpose of causing them

trouble to drive them out of said business.

Wherefore, having fully answered said complaint,

these defendants pray that this complaint be dismissed

and that defendants have and recover judgment for their

costs and disbursements herein most wrongfully sus-

tained.

L. BILYEU,
THOMPSON & HARDY,

Attorneys for Defendants.

State of Oregon,

County of Lane—ss.

I, V. W. Winchell, being first duly sworn, depose

and say that I am one of the defendants in the above

entitled suit ; and that the foregoing answer is true as I

verily believe.

V. W. WINCHELL.

Subscribed and sworn to before me this loth day of

June, 1916.

HELMUS W. THOMPSON,
(Seal) Notary Public for the State of Oregon.

My Commission expires March 27, 1917.
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IN THE CIRCUIT COURT OF THE STATE
OF OREGON FOR THE COUNTY OF LANE.

State of Oregon,

County of Lane—ss.

I, Story M. Russell, County Clerk of the above

named County and State, and ex-officio Clerk of the

Circuit Court of the State of Oregon for the County of

Lane, do hereby certify that the foregoing copies of

complaint and answer have by me been compared with

the originals, and that they are correct transcripts there-

from and of the whole of the original as the same appear

on file in my office now in my offical care and cus-

tody.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court this 11th day

of August, A. D. 1916.

STORY M. RUSSELL,
County Clerk and ex-officio Clerk of the Cir-

( Seal) cuit Court of the State of Oregon in and for

the County of Lane.

Q. How much of your own cash were you using in

this business outside of borrowed money

A. All that we had.

Q. Beg pardon?

A. All that we had.

Q. How much did that amount to? How much

cash of your own did you have in these cars that were

replevined in this action?
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A. I don't remember the exact amount, or hardly

the amount that we had. We had a—I can say this;

when we went to the bank to find out how much capital

we had, and if it was a little short we borrowed a little

more; just depend. We paid as much as we could.

You see we at one time carried fifty-two cars in stock

at Eugene through the winter months and it takes quite

a large amount of capital to handle the business, but we

were compelled to take them whether we wanted to or

not.

Q. Well, Mr. Hathaway, on April 22, 1916, you

had a note at the bank amounting to some twenty-eight

hundred dollars, covering seven cars, didn't you?

A. I couldn't say; we never really—we had con-

fidence in the bank to take care of our business for us.

Q. If I showed you these notes would you be able

to tell?

A. I can tell the notes that I signed. (Taking

notes). That is our signature.

MR. SMITH: What is the date of that, please?

A. April 22nd.

Q. Is that true.

A. Yes, sir.

MR. SMITH: Is that 1916?

MR. McDOUGALL: Yes.

Q. And here is a note dated ]May 1st, 1916, for

$2800.00. Is that your note covering those cars?

A. Yes, sir.

A. Yes, sir. This is May 1, 1916.

Q. And here is a note dated May 24, 1916, for

$8400.00. Is that your note covering those cars?
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A. Yes, sir.

Q. Now, would you say then you had on these par-

ticular ears $12,000.00 borrowed from the bank?

A. Yes, sir—will j^ou please state that question

again?

Q. (Read.)

A. Whatever it figures out; it can be figured

there. You realize, gentlemen, that we had to sell

the cars on time in order to get the volume of business.

A great many times men would come in and want to buy

a car and pay half down; the balance $25.00 per month;

we had to carry these people, and it took—well in some

cases it shows that we haven't a great deal of equity in

the cars, yet we had our capital scattered out through

the territory in cars sold.

JUROR: That paid you interest?

A. Yes, that paid our interest, and we felt that

offset our interest we were paying at the bank.

Q. Wouldn't the bank take care of those cars you

sold on time ?

A. In some cases they would.

Q. Didn't they in most cases?

A. I couldn't say that.

Q. And if the bank took care of them, j^ou wouldn't

need to use your capital then. Isn't that true ?

A. Sure.

Q. You don't remember whether it was nearly all

of these cases that the bank took care of or not—that

you sold on time ?

A. No, sir.

Q. Now, j^ou said that your business was on the
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increase from year to year? Isn't that naturally true of

all Ford dealers?

A. Yes, sir, that is in most places. Now, Mr.

Woodson at Cottage Grove dropped back this year. In

some territory, why, I suppose it wasn't. In some cases

we was overestimated as to the nmnber of cars we could

sell.

RE-DIRECT EXAMINATION

Questions by Mr. Hardy: Did j^ou want to sell

your business to Vick Brothers, your gasoline business?

A. We had no desire to sell it.

Q. What is the fact as to whether or not that is a

part of the transaction which Goden said you had to

make to get out.

A. We considered they were joined together; ne-

gotiating the deal together.

Q. Did they come there together?

A. They came there together and we were notified

by telegram, as was read here before, that Vick Brothers

would take over our business; that is the first we knew

anything about it.

Q. That is the Ford Company selected the person

that you had to sell to ; is that right ?

A. Yes, sir.

Q. And j'-ou felt after what was said to you that

you had to go through with the deal as he outlined it.

A. Yes, sir.

Q. If it hadn't been for the action of the Ford
Motor Car Company, would you have dealt with Vick
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Brothers? Would you have had any notion of selHng

this business?

A. No, we had no notion of selhng out; we were

going along.

COURT: Was your transaction with Vick Brothers

prior to the time the cars were replevined?

A. Yes, it was—the time that we negotiated—that

is began to talk with Mr. Goden; he seemed so positive

that the deal would go through just as he stated, that

we immediately began afterwards to invoice, before he

came back from Portland.

COURT: When was it that Vick Brothers paid

you the thousand dollars?

A. That was after the invoice.

COURT: Before or after the time that the United

States Marshal took possession?

A. That was before the time.

COURT: Before the Marshal took it?

MR. HARDY: Set out in these pleadings, your

Honor, the date; the 29th of May; on the 26th they

got the letter cancelling.

COURT : Now, Mr. Hathaway, I understand from

your testimony that j^ou claim that the action of the

Ford Motor Company in cancelling their contract and

replevining these cars destroyed your garage business?

A. Yes, sir.

COURT : And that by reason of that fact you had

to close that up or sell it out. Is that the idea?

A. It seems as though Vick Brothers put up a

deposit there with the court and took over the business,

you see.



284 Ford Motor Company

COURT: You are claiming here, as I understand

it, that you were compelled to virtually close this busi-

ness because the Ford Motor Car Company cancelled

their contract and replevined these cars that you had

previously ordered and paid for?

A. Yes, sir.

COURT : And that was the reason you had to close

your garage. Now, do I understand from that that you

would not have been able to have carried on this garage

business if the Ford Motor Company had refused to

furnish cars—sell you cars ?

A. We could have carried on a general garage

business because we were well known in the community,

and, for instance, our mechanic who was working for

us, immediately went off to himself and started up a

little place repairing cars, and is doing a nice business

at the present time.

COURT : Then how do I understand that you base

you claim that the replevining of these cars destroyed

the garage business ? You understand this contract only

had two months to run, and in any event at the end of

that time the company would have been under no obli-

gations to sell you cars.

A. Well, you see Vick Brothers had a deposit on

our business and they had us tied up, you see, in a way.

COURT: On what part of your business?

A. The garage end ; accessories and parts.

COURT : That is because of their contract or agree-

ment with you?

A. Yes, sir.

COURT: Your idea is then that the failure of the
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Motor Car Company, if I understand you correctly

—

the failure of the Ford Motor Company to carry out

the preliminary agreement that you had with Mr. Goden

was really the cause of your trouble.

A. Yes, sir.

COURT: That is the idea?

A. Yes, sir.

MR. HARDY: If I may explain. That is set up

in this answer that is offered in evidence—a three-cor-

nered deal.

COURT: What I couldn't get clear through my
mind was how the mere taking of these cars by the Ford

Company away from these people, could destroy their

garage business, when that contract only ran for two

months.

MR. HARDY: They forced us as a part of it—

COURT: I understand now, I haven't examined

this contract, but I suppose it is like all these contracts,

and there was no obligation on the part of the Ford

Company to furnish these people any cars.

MR. McDOUGAL : The same contract we had up

—

COURT : Optional with the company whether they

furnished any cars at all, and optional with the dealer

whether they would take them.

MR. SMITH: Not optional; the dealers they had

to take them.

MR. McDOUGAL: The dealers could cancel.

COURT: Either company could cancel, and the

dealer was obliged to take any cars, nor the companj'^

obliged to furnish them. That is all. I just wanted to

understand his theory. I couldn't get it.
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Witness excused.

RAYMOND D. GOULD, a witness called on

behalf of the defense, being first duly sworn, testified

as follows:

DIRECT EXAMINATION

Questions by Mr. Hardy: Mr. Gould, where do

you live?

A. 593 Carl Street, Portland, Oregon.

Q. What is j^our business?

A. Buying and selling second-hand Ford cars.

Q. Have you ever been in business with the Ford

Motor Car Company?

A. Not in business with them.

Q. What was your business with them ?

A. Employe.

Q. What was your position?

A. Was assemblyman and for two months was ter-

ritory representative.

Q. As territory representative of the Ford Motor

Car Company, did you investigate the business of Win-

chell and Hathaway at Eugene?

A. Also other agents; yes, sir.

Q. State to the jury the kind of investigation you

made of Winchell and Hathaway's business, at Eugene.

What kind of business they did.

A. I made it a point after calling on the agents in

each town, in my spare moments to call on the Ford

owners, who owned Ford cars, and in a round-about

way, without disclosing my identity, find out the kind
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of service they were getting from the agents in that par-

ticular district or locality ; whether the service was good,

or whether they had over-charged them, and whether

they were taken care of in parts, and everything that

would be of benefit to the Ford owner. I considered

it my duty when I was with the company to do that as

a protection to the man who owned the car.

Q. Did you report to the company as to whether

or not the agent had the good will of the public doing

the business?

A. Just verbally; not in writing.

Q. As a result of your investigation of Winchell

and Hathaway—the investigation you made on behalf

of the Ford Motor Car Company, what did you find

as to whether or not they had the good will of their

business ?

A. Well, I became acquainted with some of the

Commercial Club at Eugene, and I found through other

sources that they are A-1 in that community; young

men who were struggling along to improve their busi-

ness ; they had the support and good will of the bankers,

and their name was just as good, and their character

just as good as any man that was in the town of Eugene

—well thought of.

Q. What about their business standing?

A. Their business-—while I was there on my last

trip they had all they could do; they sold a car a day

the two days I was there, and their prospects were

excellent.

Q. Did you make that report to the company at

Portland ?

A. Verbalh^ yes, sir. Nothing in writing.
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CROSS EXAMINATION

Questions by Mr. McDougal: To whom did you

make that report?

A. To Mr. Evans.

Q. And when was this that you visited the Winchell

and Hathaway agency?

A. Well, I don't know just exactly the date, but

I have my voucher receipts here; my traveling expense

account here. But I am of the opinion that it was about

—either the last of February or the first of March

—

between the loth of February and the first of March,

because I made my last trip over into the Bend country.

Q. How many times were you down there? Just

this once?

A. Twice.

Q. Twice during that time.

A. Yes, sir.

Q. You were out on the road then all the time.

A. Yes, sir.

Q. How long did you work out on the road for the

Ford Motor Company?

A. About two months. From the loth of January

until about the first of March and a little later.

Q. And you are not employed bj^ the Ford Motor

Company now?

A. No, sir.

Q. Why were you taken off the road?

A. I don't know.

Q. Wasn't it for drinking?

A. I haven't been able to tell.
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Q. Weren't you taken off the road for drinking

and incompetency?

A. No, not exactly that. I was informed by Mr.

Evans to pack a bottle of booze with me and gin up these

agents, and in that way I may be able to sell a few car-

load lots.

Witness excused.

MR. SMITH : If the Court please, I think the par-

agraph j^ou were asking about a moment ago is as

follows

:

"Clause 41: Estimate of autos required: In order

that the first part may determine the prospective require-

ments of its business for the year ending July 31, 1916,

and may base its contracts for materials, etc., thereon,

the second party agrees that he will require consignments

of not less than 288 Ford automobiles for his said entire

territory between the date hereof and July 31, 1916, to

be shipped in the various months as per the following

schedule, and he hereby makes requisition for such auto-

mobiles to be shipped as stated, namely :

"

COURT: Further on in the contract isn't there a

qualification of that ?

MR. SMITH: Yes, I will read that. The next

section is: "Requisitions May Be Declined : (42) First

party agrees that the foregoing requisitions of the second

party shall receive first party's careful and good faith

attention, but first party does not agree absolutely to

fill them, but expressly reserves the right to refuse them

from time to time, or such parts of them as the first party

deems necessary or proper, and all such requisitions are

subject to delays occurring from any cause whatsoever
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in the manufacture and delivery of its product—no legal

liability to fill such requisitions being incurred under any

circumstances. And the second party may cancel, upon

one month's full written notice to first party, the said

requisitions or what remains unfilled thereof."

And further on, clause 48 reads : "This contract shall

continue in force and govern all transactions between the

parties until July 31, 1916, but it is agreed that either

party shall be at liberty, with or without cause, to cancel

and annul this contract at any time upon written notice

by registered mail to the other party, and such cancella-

tion shall also operate as a cancellation of all orders for

automobiles, automobile parts or attachments which may

have been received by the first party from second party

prior to the date when such cancellation takes effect."

DEFENSE RESTS

F. B. NORMAN, recalled by the plaintiff in

rebuttal.

DIRECT EXAMINATION

Questions by Mr. McDougal: Mr. Norman, refer-

ring to this alleged offer of settlement by Mr. Goden,

which it has been testified was entered into between

^Messrs. Winchell and Hathaway, down at Eugene, and

iSlr. Goden, after that conversation in which Mr. Goden

said that he would take up with the office here in Port-

land the question of settlement, did he come up to see

you?
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A. Yes, he did.

Q. What did he say?

MR. SMITH : I object to that ; that is not material.

Counsel knows that, I think. Wholly immaterial because

a transaction between them and not in the presence of

these defendants, and of which they had no knowledge.

COURT: You are making some claim because the

company didn't comply with Goden's agreement, as

you claim.

MR. SMITH: Yes, Goden made an agreement

they didn't comply with. Now, the point we make is it

isn't material as to the reason.

COURT: You haven't shown Goden had any

authority to make such contract; he said he would take

it up with the company. Counsel has a right to know

whether he did take it up and what instructions he had.

Q. (Read) What did Mr. Goden say? What did

he report to you?

A. Mr. Goden reported they had not complied with

the terms of our contract, and the cars had been sold

outside the territory, and we notified him that we would

have their contract deposit and their rebate as soon as

the territory adjustment and the infringement had been

taken care of satisfactory to our office, to complj^ with

the terms of our contract,

MR. SMITH: You notified who?

A. Mr. Goden to convey that message to the

Eugene Ford Auto Company.

Q. And did you give Mr. Goden any instructions,

instructing him to return to Eugene?

A. Yes, sir.
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Q. And \^hat instructions did you give him when

he was to return to Eugene?

A. That as soon as the cars had been accounted for

and buyer's agreement sent in to cover the cars that had

been sent into their territory, that their contract deposit

and their rebate would be returned to them, providing,

the cars had been sold in their territorj'-, and that their

business had been conducted according to the policy of

the contract they had signed with us.

Q. Was that ever done by Winchell and Hathaway ?

A. They never did, no.

Q. And w^hat w^as the result ?

A. They started in a suit against us to recover this

contract deposit and rebate which we withheld until the

thing was settled.

Q. In other words, you refused to abide by any

asrreement that Mr. Goden had made dowTi there

because

—

MR. SMITH: Object to—

Q. I will withdraw that. Mr. Norman, are you

acquainted with this man Gk)uld who testified here?

A. Yes, he was my employe for some time.

Q. You employed him?

A. Yes.

Q. When did he sever his connection with the Ford

iNIotor Company?

A. I don't think he ever severed his connection, in

anyways, except he was laid off from time to time, and

since that time I understood

—

Q. Just a minute ; not what you understood. Did
you lay him off originally?
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A. Yes, sir.

Q. For what reason?

A. For drinking.

CROSS EXAMINATION

Questions by Mr. Smith: You say that under your

contract you still hold these deposits and rebates subject

to the adjustment of the territory and specifications as

to where the cars went ?

A. Yes, sir.

Q. Then according to your interpretation of the

contract, you first fix the wholesale price to the dealer,

don't you?

A. To our agents.

Q. You establish your own wholesale price to your

agents ?

A. Yes, sir.

Q. And you also establish the retail price that he

was to charge the consumer?

A. The contract takes care of that.

Q. Yes, and you bound them down by contract not

to vary from that, didn't you.

A. Yes, sir.

Q. And you also limited or restricted them as to

territory ?

A. Yes, sir.

Q. And you prevented them from selling anybody

else's cars?

A. No, sir.
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MR. McDOUGAL: The contract takes care of

that.

Q. Did you or did you not make these men sur-

render their contract with Dodge Brothers?

A. No, sir.

Q. You didn't?

A. We have always told our agents we didn't care

what kind of a car they sold, but if they did insist on

selling other makes of cars than ours, we had a right

to revoke their contract, or place the contract with those

who would be satisfied with the Ford cars.

Q. Absolutely. You write them a letter to that

effect, too, didn't you?

A No, sir, I don't think so.

Q. What is the difference between your demanding

the}' shall be your exclusive agent and your taking the

business away from them if they didn't?

A. Because they don't have to be our Ford agents

unless they want to.

Q. But if they want your business at all, they must

be yours and nobody else's?

A. If they want that large a contract. They had

a big contract.

Q. That is what I mean. If they want to represent

you for that large a contract it must be exclusive?

A. Yes, sir.

Q. And must not sell anybody else's cars?

A. No, sir.

Q. And although they sold the cars and you got

the money, all the money out of them you could, you

still hold back their deposit money and their bonus money
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because you say the territory has not been adjusted, and

they haven't shown you where the ears went ?

A. Because the cars were allotted them for that ter-

ritory were not sold in that territory that was allotted

to these agents.

Q. Well, you got your money out of it, didn't j^ou ?

A. Yes, sir.

Q. And you made the cars to sell?

A. Yes, sir.

Q. And you shipped them to them to sell?

A. Yes, sir.

Q. And they were selling your cars onlj^ Every-

thing they sold were Ford cars?

A. Yes, sir.

Q. And isn't it a fact also, that your Ford Motor

Car Company, although trying to restrict them to a spec-

ified territorj^ reserved the right in itself to go in and

sell in competition with them?

A. I don't understand that.

Q. Don't you reserve the right in your contract to

go in and sell against them?

A. They were allowed a commission if we did.

Q. You would make the sales and they wouldn't be

building up a good business, would they?

A. Sir?

Q. You would make the sales and destroy the good

will of their business ?

A. Very few cars ever sold in their territory by us.

In fact never was a car sold in their territory for which

they didn't get commission.
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Q. Please say how much commission you pay them

if you sell the entire territory.

JMR. McDOUGAL : The contract provides for that.

MR. SMITH : Show us the clause of the contract

that shows that.

A. Have Mr. Goden do that.

Q. He says you know it.

A. Wouldn't take long to see it.

MR. GODEN: Five per cent is the amount.

Q. Find it in the contract.

MR. McDOUGAL: Paragraph 31 reads: "* *

and in such case will pay one (and only one) commission

of 5^° of the list price of the automobile or automobiles

so sold after it shall have received the full purchase price

in cash, to the second party, or if there shall be a sub-

limited agent in that special territory and locality where

such sale is made then such five per cent shall be paid

to such sub-limited agent. This provision shall not apply

to sales of parts or accessories which are otherwise pro-

vided for herein, nor shall it apply to sales to or through

sub-limited agents, but only to those made by first party

directly to purchasers domiciled or residing in said terri-

tory within the meaning of Section 4 of this agreement.

First party shall not pay any commission to second party

or his sub-limited agents on any sales to residents outside

second party's territory, even though delivery should be

made within said territory to residents of such other

territory."

Q. So that is the clause to which you refer, is it?

This clause to which you refer is the one INIr. McDougal

read ?
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A. I imagine so.

Q. Do you know whether it is or not?

A. Yes.

Q. Well, is it?

A. Yes.

Q. Now, you say under that the Ford Company

can go into their territory and sell machines ?

A. We can, yes. If they are not going after their

business, we can send our own men in.

Q. It doesn't say anything about that here, does it

—if they are not going after their business ?

A. It does, yes.

Q. Find it in the contract.

A. Specified in this way—if they are not working

the territory, we can cancel the contract.

Q. That is another question. What this says is

(Paragraph 31) : "First party"—that is the Ford Com-

pany back east?

A. Yes, sir.

Q. The Ford Company "hereby expressly reserves

to itself the right to make direct sales to customers in

the territory above described"—nothing said there about

their failing to discharge their duty there, is there. It

expressly reserves the right?

A. Yes, sir.

Q. "And in such cases will pay one (and only one)

commission of five per cent." Their commission was

15%, wasn't it, if they made the sale?

A. Yes, if they made the sale.

Q. "of the list price of the automobile or automo-

biles so sold after it shall have received the full purchase
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price in cash, to the second party, or if there shall be a

sub-limited agent in that special territory and locality

where such sale is made, then such five per cent shall

be paid to such sub-limited agent." Would come to

them only if there is no sub-limited agent down there?

A. It would, yes.

Q. And they wouldn't get anything

—

A. It would be included in his volume of business.

Q. "This provision shall not apply to sales of parts,

or accessories, which are otherwise provided for herein,

nor shall it apply to sales to or through sub-limited

agents, but only to those made by first party directly to

purchaser domiciled or residing in said territory within

the meaning of section 4 of this agreement." So you

could sell to as many people as were not domiciled or

residing in their territoiy as you wanted to?

A. Yes, sir.

Q. Without paying them any commission at all.

A. Pay them five per cent.

Q. No.

A. We always did.

Q. Where it says here, "This provision shall not

apply to sales of parts or accessories which are other-

wise provided for herein, nor shall it apply to sales to

or through sub-limited agents, but only to those made

by first party directly to pvn'chasers domiciled or resid-

ing in said territory within the meaning of section 4 of

this agreement. First party shall not pay any commis-

sion to second party or his sub-limited agent on any

sales to residents outside second party's territory even
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though delivery should be made within said territory to,

residents of such other territory?"

A. Well, we never sold any cars in their territory..

Q. I am asking you what your contract reserved

the right to you to do, not what you actually did.

A. Just what it says.

Q. That you could sell a thousand automobiles if

you had a chance to people down there right in Eugene ?

A. Absolutely.

Q. And deliver them in Eugene?

A. And deliver them.

Q. And not pay them a cent commission?

A. If we wanted to.

RE-DIRECT EXAMINATION

Questions by Mr. IMcDougall : Just one more ques-

tion, Mr. Norman: The same provision would apply

to this contract, would it not, that Winchell and Hatha-

way, for instance, could go into the territory of their

sub-agents and sell cars?

A. Absolutely.

Q. Upon paying the sub-agent a five per cent com-

mission?

A. Certainly.

Witness excused.

George Evans, a witness called by the plaintiff

in rebuttal, being first duly sworn, testified as follows:
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DIRECT EXAMINATION

Questions by Mr. McDougall : Mr. Evans, what is

your business?

A. Wholesale manager of the Ford Motor Com-

])any.

Q. For what company ?

A. Ford Motor Company.

Q. Were you wholesale manager for the Ford

^Nlotor Company during the months of January, Feb-

ruary and March, 1916?

A. Yes, sir.

Q. Are you acquainted with a fonner employe of

the company by the name of Gould?

A. I know him, yes

Q. Was he employed under you?

A. He was.

Q. For what length of time ?

A. About—practicalh" a month or six weeks.

Q. In what capacity?

A. As traveling representative

Q. Did you, during the time that he was employed

by you, instruct him while out on the road to carry a

bottle of liquor with him, or—as it was put here, booze

—

and "gin the agents up?"

A. No, sir; emphatically not.

Q. Absolutely never gave him any instructions of

that kind?

A. Never.

No cross examination.

Witness excused.
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PLAINTIFF RESTS.
DEFENSE RESTS.
Whereupon proceedings herein were adjourned

until tomorrow morning.

Wednesday, September 6, 1916.

MR. SMITH: There are two or three motions in

relation to the record we want to make to keep the record

straight on the evidence. We first move to strike from

the consideration of the jury all evidence offered on

behalf of the plaintiff as to the payment to the First

National Bank of the twelve thousand dollars on the

ground that it was not authorized by the defendants or

made through any privity of relationship requiring

plaintiff to make such payment. Upon the further

ground it was a voluntary payment if made at all and

cannot be charged to the defendants under any cir-

cumstances.

COURT: I think that is well taken as far as con-

stitutes any defense in this case.

MR. S:MITH : The defendants move that the jury

be instructed that the plaintiff has no case to submit to

them, under the plaintiff's own evidence, first because

the contract involved is in violation of the Sherman

Anti-Trust Act and the Clayton Act, and being viola-

tive, the title to the cars absolutely passed when the

drafts were paid, and that the plaintiff itself has shown

that the plaintiff has no title to the cars whatsoever, but

they v»ere fully paid for by these drafts, and the title is

in the defendants, and at the time this case was instituted

the defendants owned the cars absolutely. Second, that

the plaintiff has proved no demand before entering this
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action, and even if the contract were not in conflict with

the Anti-Trust Acts of the United States, it provided

they would have a lien on these cars for the amount of

money they advanced, and ihty never extinguished or

offered to extinguish that, but began suit without any

demand or tender.

COURT : Isn't there a provision in the contract by

which the plaintiff company could recover possession of

these cars upon payment of advances?

MR. S]MITH : They haven't paid them. There is

a provision to this effect: "This contract shall continue

in force and govern all transactions between the parties

until July 31, 1916, but it is agreed that either party

shall be at liberty, with or without cause, to cancel and

annul this contract at any time upon written notice by

registered mail to the other party and such cancellation

shall also operate as a cancellation for all orders for auto-

mobiles, automobile parts or attachments which may

have been received by the first party from the second

party prior to the date when such cancellation takes

effect.

In case of the cancellation or expiration of this con-

tract the first party may at its option retake possession

of all of such of the aforesaid automobiles as second

l)arty may have on hand on consignment, unsold at the

date of such cancellation or expiration, at the same time

returning to him his advancements on the said auto-

mobiles ; or at the option of the first party it shall be the

duty of the second party and he undertakes (for the

purpose of winding up the affairs of his said limited

agency) to take orders for the sale of such automobiles
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as he may have on hand unsold at the time of such can-

cellation or expiration, the same to be made strictlj"

under and in accordance with the terms of this contract,

provided however, if after reasonable effort on the part

of second party to make such sale there shall remain on

hand any such automobiles unsold after three months

from date of such cancellation or expiration, then on

request by second party and payment by him to first

party of ten per cent additional of the list price first

party will sell said automobiles to said second party and

give him bill of sale thereof for his own use for such

other disposition as he may choose to make,"

My point is they were all sold and were not con-

signed. That consignment we saj^^ depends upon the

prior contract which we say is violative of the anti-trust

laws. We take it that the transaction was an absolute

sale and not consignment. They attempted to treat

these cars as having been consigned but they didn't

tender the amount we had paid into them, and right

there is a strict provision that if they proceed on that

theory they must at the same time "return to him his

advancements on the said automobiles," which they

never did. So either way we have it—if the contract

violates the anti-trust laws of the United States, the

cars are ours; if it does not violate them, they didn't

tender or offer to return the advancements, and in either

case they are out of court, and, as counsel has suggested,

if their contract is valid we were lawfully in possession

of these machines, even if they owned them—we had

acquired them lawfully and had a lien for 85 per cent

on advances, and they didn't extinguish that lien and
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didn't make a demand, and the rule is absolute when a

person can replevin personal property, even though it

belongs to another, demand must be made for the return

or the action for replevin will not lie.

COURT : As I interpret this contract, for the pur-

poses of this case it is immaterial whether these cars

were held hy the defendants under consignment or as a

sale. In any event the contract provided that the Ford

Motor Company might recover possession of them in

case the contract was cancelled upon returning the ad-

vances, but before it could recover, it must return the

advances or at least tender them, and the evidence in this

case shows it did neither—it did not return the advances

nor did it tender the money. All the evidence is Mr.

Goden said he had the money in the bank but never

offered to pay it—never gave the defendants any op-

portunity to accept it, but proceeded to institute this

action w ithout complying with their contract, and there-

fore I think as far as that feature of the case is concerned

the defendants are entitled to a ruling instructing the

jury to return a verdict in their favor for possession of

this property.

MR. SMITH : Or their value if possession cannot

be returned. That leaves the case open for determina-

tion by the jury of the question of damages.

COURT : What about the $800?

MR. SMITH: The $800.00, as I understand, is

a deposit we put up in cash in order to get their con-

tract, a requirement they made of us; to enter in their

employment we had to deposit $800.00; that is all the

consideration for that. We are entitled to that also.
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The $800.00 is cash, cold cash, belonging to us, they

have. Now, they have cancelled the contract and are

holding vv ithout consideration.

COURT: Something said about deposit in court;

what is that. Does that cover this $800.00?

MR. SMITH: No, it does not cover—is not fig-

ured in, I can't figure it. Mr. McDougall can figure

that.

MR. McDOUGALL: The deposit of $800.00 is

covered by paragraph 40 of the contract, "As a guar-

anty of the full and faithful performance by the second

party of all the terms and conditions of this agreement,

the second party has deposited with the first party the

sum of eight hundred dollars in cash and it is agreed that

the first party may, at its option, apply any part or all

of said amount towards the liquidation of any past due

accounts owing by second party to first party, or any

other legitimate claims arising from the second party's

failing to perform the obligations of this agreement, and

the balance of said contract deposit, if any, shall be re-

turned to the second party at the termination of this

agreement and the fulfillment of all its requirements.

In case of cancellation or termination of this contract

as herein provided such deposit balance on hand may be

retained by first party as security for and until the ful-

fillment of all provisions hereof as to the winding up of

the business of the agent and final disposition of all un-

sold cars as stipulated herein. Second party shall not

be at liberty to treat said deposit as an offset against

any accounts owing by him to first party."

COURT: Do you claim there is any showing in
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this case, or any evidence showing or tending to show

any right on the part of the company to retain this

$800.00?

MR. McDOUGALL: Yes, I think ]Mr. Norman

testified that the contract in this case had been cancelled

because of the fact that the defendants here had been

selling cars outside of their territory and at reduced

prices, and that they had refused to pay over this con-

tract deposit because of these breaches of the contract,

and until the matter was adjusted, and it was found out

what these breaches were and what they consisted of.

COURT : There is no evidence to show the amount

of damages or anything of that kind. Then there is

another matter alluded to during the trial—that is the

bonus. Is there any controversy about that?

Mr. Smith : No, it was not deposited. Mr. Hath-

way testified that when Mr. Gk)den was down there they

were figuring up at first and they concluded that Hath-

away and Winchell, our clients, were entitled to between

$1800 and $1900 as a bonus; under these circumstances

we take $1800.00 to be absolutely safe ; there is no denial

of the testimony; we might ask $1900.00, but we ask

$1800.00 to be absolutely sure; that was the lowest

amount they figured on; they didn't state specifically,

but between $1800.00 and $1900.00.

COURT: The other issue is the amount of dam-

ages if any the defendants suffered by reason of taking

these cars?

MR. SMITH : Yes, your Honor, that is one issue,

and another matter, in order that we may know how to

present it to the jur}\ The whole case as we view it
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falls under the Anti-Trust Laws of the United States.

Now, in our answer there is a prayer for and an asking

for punitive damages.

COURT: I think you can pass that for I don't

think there is any evidence on which to base it.

MR. SMITH : Then we thought the case would

fall under the Clayton Anti-Trust Act instead of under

the common law, and being under the Clayton Act we

ask for single damages.

MR. McDOUGAL: May we have an exception

to the Court's ruling on the motion to take from the

jury the question of whether or not demand was made

upon the defendants and a proper tender made to the

defendants before the institution of the action?

COURT: Yes.

MR. McDOUGAL : And also an exception to the

ruling of the Court with reference to the amount of

$800.00 deposited by the defendants with the plaintiff

for the faithful performance of the contract, and also

with reference to the ruling of the Court on the question

of the sum of $1800.00—

COURT: I haven't ruled that the defendants are

entitled to recover that; that is for the jury. I was just

asking for an understanding of the testimony on that

subject.

MR. SMITH: I understood your Honor to rule

this case came under the Clayton Act.

COURT: No, I made no ruling. I don't think it

is material in this case whether it comes under one act

or the other.

MR. SMITH: No ruhng. Will the plaintiff have
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the opening and closing on our defenses, or will we

have it?

COURT: They will have it.

COURT: JMr. Smith and Mr. Hardy, before you

proceed vrith the argument, an examination of the answer

shows you have made no claim or issue for either the

bonus or the $800.00, and I have some very serious

doubts whether either of these questions should be tried

out in a replevin like this and I assume that is the theory

on which you filed your answer. You simply ask for

a return of the property and $25,000 damages. Under

the record as it stands these two items will have to go out.

Thereupon after argument to the jury the Court in-

structed the jury as follows:

Gentlemen of the Jury : The case to be submitted to

you is an action brought by the Ford Motor Company

against Winchell and Hathaway and others to recover

possession of some thirty-seven automobiles. The plain-

tiff claims and alleges in its complaint that in September,

191o, it entered into a contract with Winchell and Hath-

away, by the terms of which the latter should become

the sales agents of the plaintiff companj^ for the sale

of its cars in certain designated territory, with their head

office at Eugene. That the contract provided that it

might be cancelled or revoked at any time by the plain-

tiff company without cause, and that in case it was so

revoked that the plaintiff would be entitled to the pos-

session or return to it of any cars thereunder which Win-
chell and Hathaway had on hand at the time, upon the
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payment to them of the money advanced by them on

such cars.

It is alleged in the complaint that the plaintiff elected

to cancel the contract and did cancel it, and that it offered

to return to the defendants the amount of money which

they had advanced on the cars previously ordered, and

demanded possession of the cars then on hand. The

defendants admit making the contract. They deny, how-

ever, that the plaintiffs ever offered to return the money

w^iich they had advanced upon the cars, and therefore

claim that the plaintiff was not entitled to the posses-

sion of the cars at the time they brought this action, and

that the action was therefore wrongfully brought, and

by reason of that fact the defendants have been damaged

in their business to the amount of $25,000.

Now, the contract as entered into between the plain-

tiff, the Ford IMotor Company, and the defendants, as

I said, was dated September 10, 1915. It expired by

limitation on the 31st day of July, 1916, but it contained

a provision that either party to the contract might re-

voke or cancel it at any time without cause—^without

giving any reason for it, and it appears in testimom^

that the Ford INIotor Company exercising the right

given by this contract, did in fact cancel it by a telegram

which it sent to the defendants, and by registered letter

which was received by the defendants prior to the time

this action was instituted. It also appears in testimony

that at that time the defendants had in their possession

some 37 cars which they had previously ordered from the

plaintiff, upon which they had paid 85 per cent of the

list price, or all that they were expected or required to
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pay under the contract. The plaintiff company, upon

the cancellation of this contract was entitled to a return

of the cars which the defendants had on hand at the time,

upon the payment or repayment to them of the amount

of money which they had advanced or paid for the cars,

which is admitted by the parties to this case to be $16,-

077.50, so that the plaintiff would have been entitled to

the possession of these cars if it had paid to the defen-

dants the $16,077.50 but the evidence shows that it did

not make such payment nor did it tender to the defen-

dants this amount or any other amount on these cars,

and therefore it was not entitled to the possession of the

cars at the time this action was brought, and inasmuch

as it was not entitled to the possession the action was

wrongfully brought and the defendants are entitled to

a return of the cars, or their value in case a return can-

not be had, so that in any event it will be your duty,

under the law, to find a verdict in favor of the defen-

dants to the effect that they are entitled to a return of

these cars, or their value in case a return cannot be had.

So that the first question for you to determine will

be what the value of these cars is. The plaintiff says

that they are worth $16,077.50. That is the amount the

defendants paid for them. The defendants, on the

other hand, claim and allege that the cars were worth

$18,555.25, which I understand from the testimony to be

the retail price of the cars, as specified in the contract

between the parties.

Now, it is for you to determine from the testimony

in this case what was the reasonable value of these cars,

and that amount must not be less than the sum admitted
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by the plaintiff, which is $16,077.50, and it must not be

more than the amoun'is claimed by the defendants, which

is $18,555.25. So you will ascertain that amount and

insert it in your verdict.

Then the next question will be whether or not the

defendants are entitled to damages from the plaintiff

by reason of the fact that the j)laintiff wrongfully took

possession of these thirty-seven cars. The defendants

allege that the effect of the plaintiff's action was to put

them out of business—destroy their business—and that

by reason of that fact they were damaged in the sum of

$25,000. And they are asking at the hands of this jury

a verdict for the return of these cars and for damages

they suffered or claim to have suffered on account of

the wrongful act of the plaintiff in taking possession

of the cars. That is a question of fact for you to deter-

mine from the testimony what damages if any the de-

fendants suffered; what was the damage to the defend-

ants' business by reason of the fact that the plaintiff

wrongfully took from their business these thirty-seven

cars.

Now, in arriving at a conclusion on that subject, it

is proper for you to take into consideration the nature

and character of the business in which these defendants

were engaged at Eugene at the time these cars were

taken and determine, if you can, what effect in dollars

. and cents the taking from them of these thirty-seven

cars had upon that business. You should also keep in

mind the fact that this contract between the plaintiff

and the defendants would expire by limitation on the

31st of July, which was two months after these cars
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were taken, therefore the defendants could not, under

any circumstances, claun the right to act as the agent

of the Ford Company under this contract, or any con-

tract, longer than the 31st of July, 1916, or two months

after this transaction.

Again, in estimating the amount of damages to

which the defendants are entitled, if any, you should

hear in mind the fact that this contract had in fact been

legally cancelled prior to the time the plaintiff took

possession of these cars. As I said a moment ago, the

contract provided that it might be revoked or cancelled

at any time by either party without cause, and the Ford

JMotor Company had exercised its option and right un-

der this contract and had cancelled it, so that it was at

an end before the}^ took possession of these cars, and

therefore at the time the cars were taken the defend-

ants were in the position of doing a garage business at

Eugene without any contract with the Ford Company,

and in possession of thirty-seven Ford cars, to which

they were entitled. Nov/, the question is, what was tlie

damage to that business under these circumstances,

caused by the plaintiff taking these thirty-seven cars

wrongfully from the possession of the defendants.

Now, the defendants claim and allege that their

business was entirely destroj^ed. You have heard the

testimony upon that question and it is for you to say

whether or not the taking of these thirty-seven cars from

their possession and the circumstances under which they

were taken destroyed or injured their business, and if

so, to what extent, if you can arrive at that conclusion.

They allege in their answer that their business was pay-
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ing an income of $300.00 a month and that they were

deprived of that income by reason of the wrongful acts

of the plaintiff company.

Now, in estimating the damages you should keep in

mmd the amount that you allow as the value of these

cars. The taking of the cars awaj^ from the defendants,

of course, deprived them of the right to sell them and of

any profits that they might have derived from the sales.

That was one thing that, of course, was the result of

this taking of the cars by the plaintiff company. Xow,

the profits on the sales would, of course, be a matter to

be considered by the jury in arriving at your verdict in

this case, but if you allow that on the value of the cars,

that is, if you find that the value of the cars is the amount

that is claimed by the defendants, which is the wholesale

price with the 15^" added, or the profits that the defend-

ants would have made if they had sold the cars, then you

should not allow the same profit in estimating the dam-

ages. In other words, you should be careful not to allo'.v

the same item twice in the item of damages.

Now, the burden of proof is upon the defendants

in this case to show by evidence which satisfies the jury,

so that you can arrive at an intelligent and satisfactory

verdict as to the amount they were damaged, if any,

by this act of the plaintiff. It should not be based upon

speculation nor conjecture, but upon the facts and cir-

cumstances of the case as disclosed by the testimony.

You are the judges, gentlemen, of all questions of

fact in this case. You are the judges of the credibility

of the witnesses, and it is for you to determine what

weight is to be given to the testimony in this case and
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what conclusions are to be derived therefrom. There

was evidence during the trial tending to show that after

this action had been begun the plaintiff company made

a payment of some kind to the bank at Eugene, not

verj^ clear from the testimony what it was nor how it

came to be made, but in any event it is wholly immaterial

here. We are wholly unconcerned with that matter at

this time, because the controversy here is over the right

to the possession of these cars, and damages if any the

defendants suffered by reason of the fact that the plain-

tiff wrongfully took them. The other question is not

here for the consideration of the court and jury at this

time and need not enter into your deliberations.

There has also been something said during the trial

about a deposit made by the defendants with the plain-

tiff company at the time this contract was entered into.

The contract contains a provision to the effect that the

defendants would deposit with the plaintiff company

a certain sum of money necessarj^ for certain liabilities

and to secure certain liabilities. Now, that matter is

not before the jury. There is no issue here in this case

about that. There is nothing said in the pleadings about

it, and there is no testimonj" here to show whether or

not there is any offset against this $800.00. And the

same may be said on the question of bonus. There has

been something said during the trial about the defend-

ants having earned a bonus, and to which they are enti-

tled, but that question is not in this record. There is no

mention made of it in the pleadings and it is not an issue

for consideration by this jury. The only question here

is the right to the possession of these cars, and the dam-
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ages, if any, which the defendants suffered by reason

of the wrongful taking of the cars from their possession

by the plaintiff. The other questions, if there are ques-

tions between these parties, will have to be determined

in some other proceedings and not in this replevin action.

Mr. Smith: The defendants are satisfied with the

instructions.

Mr. McDougall: Plaintiff desires to except to the

refusal of the court to give the instructions requested.

COURT: Any particular one?

Mr. JMcDougall : I think you didn't give any except

as modified, and especially with reference to instruc-

tions concerning the contract which was claimed was

entered into on May 29th by the defendants to sell to

Vick Brothers. I think you ruled, instead that they

failed to prove agency on the part of Goden to effect

that settlement.

Mr. Smith: That has nothing to do with the issues

submitted to this jury.

COURT: I might call the jury's attention to that,

although I think it is not very material. It seems Mr.

Goden's interviews with these defendants, the first one he

had, was a tentative interview, and he was required to re-

port to his principal for instructions. He had no author-

ity to bind the plaintiff by any contract because he was

required to report to his principal and get instructions,

therefore there was no contract binding on the Ford

Motor Company, entered into by him on the 29th day

of JNIay, 1914, because he had no authority to make sucli

a contract.
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CERTIFICATE OF REPORTER.

IN THE UXITED STATES DISTRICT COURT
DISTRICT OF OREGON

Judge Chambers.

Portland, Oregon.

Ford Motor ComiDany, a corporation,

Plaintiff,

vs. No. T163

E. A. Farrington, V. W. Winchell and

F. ]M. Hathaway et al..

Defendants.

I hereb}^ certifj' that I acted as Stenographic Re-

porter in the above entitled cause and court, reporting

fully the testimony given therein on the 5th and 6th

days of September, 1916, and that the foregoing is a

full, true and correct transcript of all the evidence

given on said dates in said cause.

Dated February 5, 1917.

MARY E. BELL,
Notar^T^ Public.

My Commission expires on February 1, 1921.

(SEAL)

And now, because the foregoing matters and things

are not of record in this cause, I, Robert S. Bean, Dis-

trict Judge, and the judge trying the above entitleil

action in the District Court of the United States for

the District of Oregon, herebv certifv that the fore-
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going bill of exceptions truly states the proceedings had

before me upon the trial of the above entitled action and

contains all the evidence, both oral and written, intro-

duced by either of the said parties through said trial

and all the instructions of the court on the questions of

law presented, and the exceptions taken by the plaintiff

therein were duly taken and duly allowed, and that said

bill of exceptions was duly prepared and submitted

within the time allowed by the rules of the court, as ex-

tended by order of court extending plaintiff's time with-

in which to prepare and serve its bill of exceptions up

to and including the 12th day of Januar5% 1917, and a

further order of the court duly made and entered, ex-

tending plaintiff's time within which to prepare and

serve its bill of exceptions up to and including the 15th

day of January, 1917, and is now signed, sealed and

settled as and for the bill of exceptions in the above en-

titled action, and the same is ordered to be made a part

of the record in said action. And it is further ordered

that all original exhibits may be deemed attached to

this bill of exceptions.

R. S. BEAN,
Judge.

Bated this 10th day of February, 1917.

And afterwards, to-wit: on the 6th day of March,

1917, there was duly filed in said Court, a stipulation,

in words and figures as follows, to-wit

:



318 Ford Motor Company

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF OREGON.

Ford INIotor Company, a corporation,

Plaintiff and Appellant,

vs.

V. W. Winchell and F. M. Hathaway,

co-partners, doing business under the

firm name and style of Eugene Ford

Auto Company, et al..

Defendants and Respondents.

STIPULATION.

It is hereby stipulated by and between the parties

hereto by their respective attorneys that the transcript

of record prepared herein containing Citation on Writ

of Error, Writ of Error, Amended Complaint, Answer,

Reply, Verdict, Judgment, Motion for New Trial, Or-

der Denying Motion for New Trial, Petition for Writ

of Error, Order Allowing Writ of Error, Staying Pro-

ceedings and Fixing Amount of Bond, Supersedeas

Bond, Assignments of Errors, and Bill of Exceptions, as

prepared by counsels for plaintiff and appellant, is

correct and that the Clerk of the District Court of the

United States for the District of Oregon may certify

to the correctness thereof without comparing the same
or any part thereof with the original pleadings and rec-

ords on file in his office in the above entitled court.
Dated this 6th day of March, 1917.
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E. L. McDOUGAL,
Of Attorneys for Plaintiff and Appellant.

C. G. HARDY,
LOGAN & SMITH,

Attorneys for Defendant and Respondent.

I, G. H. Marsh, Clerk of the District Court of the

United States for the District of Oregon, pursuant to

the foregoing Writ of Error and in obedience thereto,

and in accordance with the stipulation signed and filed

on the 6th day of March, 1917, by the plaintiff in error

and the defendant in error, through their respective

attorneys, do hereby certify that I have not comj)ared

the foregoing printed Transcript of Record with the

orighial thereof in the case in said Court of Ford Motor

Company, a corporation, plaintiff and plaintiff in error,

against V. W. Winchell and F. M. Hathaway, co-part-

ners, doing business under the firm name and style of

Eugene Ford Auto Company, defendants and defend-

ants in error, but that the same is a full, time and cor-

rect transcript of the record and proceedings (without

comparison) in said Court in said cause, as the same

appear of record and on file at my office and in my
custody.

In Testimony Whereof, I have hereunto set^niy

hand and seal of the above entitled Court this A V. day

of... :^. ":-:*:.':..., 1917. ^ ^ x^ ,

(Seal) Clerk.



320 Ford Motor Company

I hereby certify that the within is a full, true and

correct copy (and the whole thereof) of the original

Transcript of Record in the above entitled cause.

CJr . fVj? C)%Ax^

Of Attorneys Jor Plaintiff and Plaintiff in Error.
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STATEMENT.

Plaintiff in this action is a Michigan corporation

engaged in the manufacture of automobiles and



automobile parts and selling the same under the gen-

eral designation of "Ford."

In order to reach the widest market plaintiff has

developed a highly organized and extensive system

of agencies under which it appoints in the states,

counties, towns and villages throughout the United

States and elsewhere, where its product is sold, cer-

tain individuals, firms and corporations to act as its

agents, each in a defined territory carefully speci-

fied in the contract of agency.

On the appointment of such agents plaintiff en-

ters into written contracts with them, carefully de-

fining the duties and powers of such agents and re-

stricting their authority within certain limits.

Plaintiff does not sell its automobiles to whole-

salers, dealers or others, but, through its said

agents, itself sells directly to the individual mem-
ber of the community who buys for his own use.

The Ford is perhaps, the most widely known
automobile in the United States and agency con-

tracts with the plaintiff are eagerly sought because

the agent thereby secures the representation of a

product sure to sell and out of which the agent can

earn a sure and fixed commission. The widespread

demand for Fords and the ease with which they can

be sold makes an agency so desirable that agents

will submit and agree to conditions in the agency



contract, and accept burdens which perhaps they

would be unwilling to accept with any other auto-

mobile on the market.

The defendants, V. W. AVinchell and F. M. Hatha-

way, partners under the name of Eugene Ford Auto

Company, were appointed as limited agents of the

plaintiff, and the contract appears in full in the

transcript of record, pages 45 to 74, inclusive, and it

will not be necessary at this point to copy this con-

tract in full ; it, will, however, be proper to copy por-

tions thereof which have particular bearing on the

questions presented by this appeal.

"THIS AGREEMENT, made at High-

land Park, Michigan, this 10th day of Septem-

ber, 1915, by and between the Ford Motor

Company, a Michigan corporation of High-

land Park, Mich., hereinafter known as the

first party, and Eugene Ford Auto Co., of Eu«

gene, in the State of Oregon, hereinafter

known as the second party, WITNESSETH:

"WHEREAS the first party is a manufac-

turer of a line of automobiles known as Ford

automobiles and also of automobile parts and

accessories, and

"WHEREAS the second party has ap-

plied to the first party to be agent in certain

territory hereinafter described, for the sale of



said Ford automobiles and parts, and first

party is willing to appoint second party, with

certain limited authority and upon the fol-

lowing terms and conditions only:

"NOW, THEREFORE, this witnesseth:

appointment as limited agent:

"(1) That first party hereby appoints

second party its 'Limited Agent' with cer-

tain authority as herein expressly stated only,

for the purpose of negotiating sales of first

party's product to users only, in the methods

and upon the terms and within the territory

herein specifically set forth.

POWERS.

"(2) That second party shall have no au-

thority or power or duty whatsoever, except

as herein expressly conferred.

"AUTOS ON CONSIGNMENT.

"(3) That first party will consign its

Ford automobiles to second party to be sold

to users only, and not for re-sale, upon bills

of sale to be executed by the first party only,

as hereinafter provided.
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"TERRITORY.

"(4) The second party shall arrange for

sales of Ford automobiles only to residents of

the following specified territory shown on

the attached map, and to no other, namely:

"DAMAGES FOR BREACH TERRITORIAL
RESTRICTIONS.

"(5) The sales of Ford automobiles to

residents outside of second party's own terri-

tory is a serious trespass upon the rights and

earnings of other Limited Agents and Sub-

Limited Agents, and tends to destroy the or-

ganization and business of the first party, and

therefore, it is agreed that the territorial re-

strictions and limits set forth herein are of

vital consequence to the first party and its

business, as well as to the business of all other

Limited Agents and Sub-Limited Agents, and

therefore, for any and each violation of the

same by the second party, second party hereby

agrees to pay to the first party the sum of

two hundred fifty dollars ($250.00) as and for

liquidated damages. Said sum or sums may

be deducted from any deposit he may have

with the first party, or from any sums which

first party may owe, for business done, to
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second party. First party may also cancel

this contract for any such violation.

"PRICES.

"(6) Second party shall arrange for sales

of Ford automobiles to users at the first

party's full advertised list prices only, cur-

rent at date of sale, plus Fifty-three and

25/100 ($53.25) Dollars for each automobile

for freight charges and delivery expenses,

plus the amount, if any, of any present or fu-

ture United States tax or excise upon or in re-

spect of each automobile or sale thereof.

Wherever the words "List Price" are used

herein they mean the latest retail selling price

established or fixed by the first party.

"CHANGES IN PRICES.

"(9) The first party may change the list

prices of any of its products at any time it

may choose, and second party shall conform

to such changes immediately upon receiving

notice thereof, and in case of increase or re-

duction in such list prices, first party shall

not be bound to make any allowance to second

party in cases of automobiles shipped before

such changes take effect, and the second

party's commission on automobiles as yet un-

sold by him shall be the difference between



the 85 per cent (85%) advanced by him on

such automobiles and the new selling price;

provided, that in case of a reduction in price

the first party will allow to second party a

proportionate rebate on his advances made on

such automobiles as still remain unsold in his

possession at the date of such reduction as to

automobiles shipped to the second party with-

in thirty days immediately before such date,

but none as to those shipped prior to such

thirty day period.

"ADVANCES.

"(10) Second party shall advance in cash

to first party eighty-five per cent (85%) of

the full advertised list price at the time of the

consignment of its automobiles by first party

to second party.

"FREIGHT.

"(11) Second party shall pay the freight

from Detroit or branch factory and advance

freight, if any, as the case may be, to second

party's place of business.

"TITLE OF AUTOS.

"(12) First party shall retain all and

complete title to each automobile until actual
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bill of sale, signed and executed by first party,

has been delivered to the vendee, who shall be

only a user; that is, one who has purchased

for immediate use and not for re-sale the Ford

automobile, at full advertised list price, plus

freight and delivery charges, and said United

States tax or excise, if any, and without re-

bate, donation or drawback of any character

whatsoever. And any attempt to sell or dis-

pose of or deliver any Ford automobile at less

than such price shall be utterly void and shall

pass no title whatsoever.

"LIEN FOR ADVANCES. INSURANCE.

"(13) Second party shall have a lien on

each Ford automobile for the eighty-five

per cent (85 /c) advanced by him on the same

and for freight paid by him on the same, and

shall keep and maintain insurance so as to

protect himself against loss.

"RETAIL BUYERS' ORDERS.

"(14) Second party shall take from each

proposed purchaser of a Ford automobile and

immediately forward to first party, a written

order duly signed by him, upon the regular

blank 'Retail Buyers' Order,' furnished by

first party, without alterations or changes ex-
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cept the filling in of blanks, and second party

will make no arrangement for the sale of a

Ford automobile without taking such written

signed order.

'^DEPOSIT ON AUTOS.

"(15) All deposits of money, checks, etc.,

on Ford automobiles made by proposed buy-

ers shall be remitted immediately when re-

ceived with Retail Buyers' Order to the first

party v/ho shall be the custodian thereof, and

first party will make proper disposition there-

of when the transaction is closed according to

the rights of all parties.

"COMPANY MAY REJECT ORDERS.

"(16) The dealings of the second party

with a proposed purchaser of an automobile

or the taking of a signed order blank as here-

in required or a deposit or both, shall not

constitute a sale, nor shall first party be

bound to accept such order, but first party

may wholly reject the same for any reason

satisfactory to first party, and the proposed

purchaser shall acquire no rights whatever

in the automobile until delivery of the duly

executed bill of sale as herein provided.
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"WARRANTY.

"(18) Second party shall have no author-

ity to make any warranty whatsoever of Ford

automobiles, but the purchaser shall be refer-

red to the provisions of the Retail Buyers'

Order and Bill of Sale in that behalf. Second

party shall have no authority to make any

warranty representing first party, of any

parts or accessories. The current printed lit-

erature issued by the first party will contain

the only warranties of parts or accessories

made by first party.

"CLAIMS AGAINST CARRIERS.

"(20) In case of damage to automobiles

by carriers in transit to second party, collec-

tions from the carrier shall be made in the

name of the first party as the owner of such

automobile

—

KEEP PLACE OF BUSINESS.

"(21) That second party will maintain on

his own account and at his ov/n expense, a

place of business and properly equipped re-

pair shop prominently located in Eugene for

the purpose of conducting such Limited

Agency business, and shall employ competent
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and efficient salesmen, and first party shall

not in any wise be responsible for the charges

connected with such place of business, nor

shall second party have any authority to ren-

der first party responsible for the rent, taxes,

wages or other charges or liabilities of any

nature whatsoever arising out of such busi-

ness or in connection with such place of busi-

ness.

"THEFT OR DAMAGE TO AUTOS. WILL
SELL ALL AUTOS. CLAIMS BY

THIRD PERSONS.

"(22) Second party shall safely keep and

he hereby agrees to save first party harmless

against them for damage of any kind to said

Ford automobiles while in his possession un-

der consignment and in consideration of his

being granted this agency, he expressly

agrees that he will bear all damage or injury

arising from theft, accident, injury or other

cause to said automobiles so consigned to him

while in his possession, or while in transit

from, first party to second party.

"REPAIRS, NUMBER PLATES, ETC.

"(25) Second party agrees that he will

make repairs on all Ford automobiles in his
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territory, or coming into his territory, wheth-

er sold through him or not, and to perform

this work promptly and in workmanlike man-

ner, and that he will not remove or alter the

first party's patent plate, motor number, or

other numbers or marks affixed to any Ford

automobile, or suffer the same to be done, and

that he will not materially change any auto-

mobile consigned to him by the first party.

"PATENTS.

"(27) First party owns, and the Ford au-

tomobiles are manufactured under, and em-

body the following letters patent of the Uni-

ted States, or some of them, namely

:

* * * *

"COMMISSIONS.

"(28) As second party's commission for

making such sales of Ford automobiles, first

party will, after payment by the purchaser,

allow to second party (except in cases speci-

fied in sub-division nine hereof) fifteen per

cent (15%) of such full advertised list price,

and will allow to second party such freight

and delivery charges, and United States tax

or excise, if any, as aforesaid.

"ADDITIONAL COMMISSIONS.

"(29) First party agrees to allow and
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pay to second party the following additional

commissions on the net amount of business he

shall do hereunder during the term of this

agreement upon Ford automobiles, but not on

Ford parts, repairs or accessories, namely:

No added commissions whatever when his

said business shall total less than $5,000.00,

but when the second party shall have done

such business (not including freight charges

and not including his fifteen per cent (15%)

commission) to the amount of $5,000.00, his

right to additional commissions shall begin,

and he shall be entitled to such added commis-

sions as follows:*****

"PAYMENTS TO SUB-LIMITED AGENTS
SECURED.

"(30) It is agreed that such added com-

missions shall not be paid to second party un-

til the second party shall have furnished sat-

isfactory evidence to first party that all com-

missions and added commissions due or owing

or which may later become due or owing the

Sub-Limited Agents under the second party

have been fully paid, or until satisfactory ar-

rangements are made with the first party to

insure Sub-Limited Agents being paid the

commissions whch may be due or become due

to them under their respective contracts.



16

'COMPANY MAY SELL DIRECT.

"(31) First party hereby expressly re-

serves to itself the right to make direct sales

to customers in the territory above described,

and in such case will pay one (and only one)

commission of five per cent (5%) of the list

price of the automobile or automobiles so sold,

after it shall have received the full purchase

price in cash, to the second party, or if there

shall be a Sub-Limited Agent in that special

territory and locality where such sale is made,

then such five per cent (5%) shall be paid to

such Sub-Limited Agent. This provision shall

not apply to sales of parts or accessories,

which are otherwise provided for herein, nor

shall it apply to sales to or through Sub-Lim-

ited Agents, but only to those made by first

party directly to purchasers domiciled or re-

siding in said territory within the meaning of

Sec, 4 of this agreement. First party shall not

pay any commission to second party or his

Sub-Limited Agents on any sales to residents

outside second party's territory, even though

delivery should be made within said territory

to residents of such other territory.

"STOCK OF FORD PARTS.

"(32) Second party agrees that he will

purchase from the first party on his own
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account and carry on hand at second party's

place of business aforesaid a stock of Ford

parts that will inventory at all times during

the term of this agency contract, not less

than Tv/o Thousand Dollars ($2000.00) at the

list price, and first party shall have the right

to send its representative to inventory such

stock of Ford parts as second party may have

on hand, at any time during the term of this

contract. First party may cancel this con-

tract for any breach of this provision. Inas-

much as the reputation of Ford cars is

often injured by the use therein of inferior

parts not made or furnished by the Ford

Motor Company, therefore, the second party

also hereby agrees that all his purchases of

parts of Ford automobiles shall be made, as

to all parts listed in its parts catalogue, ex-

clusively from the first party, and that he will

not use, sell or recommend to Ford owners

similar parts manufactured by others.

"DEPOSITS.

"(40) As a guarantee of the full and

faithful performance by the second party of

all the terms and conditions of this agree-

ment, the second party has deposited with the

first party the sum of Eight Hundred Dollars

($800.00) in cash, and it is agreed that the
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first party may, at its option, apply any pait

or all of said amount towards the liquidation

of any past due accounts owing by second

party to first party, or any other legitimate

claims arising from the second party's failing

to perform the obligations of this agreement,

and the balance of said contract deposit, if

any, shall be returned to the second party at

the termination of this agreement and the

fulfillment of all its requirements. In case of

cancellation or termination of this contract as

herein provided, such deposit balance on hand

may be retained by first party as security for

and until the fulfillment of all provisions here-

of as to the winding up of the business of the

agency and final disposition of all unsold cars

as stipulated herein. Second party shall not

be at liberty to treat said deposit as an offset

against any accounts owing by him to first

party.

"SUB-AGENCIES.

"(44) Second party shall appoint a Sub-

Limited Agent or establish a properly

equipped branch or garage for the sale and re-

pair of Ford automobiles in every such city or

town within the above described territory as

shall at any time or from time to time be des-

ignated by first party, in order that first
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party shall have adequate representation

therein, and so that the public shall have at

hand facilities for purchasing Ford automc^

biles, parts, repairs, accessories and supplies,

and if second party fails to secure such Sub-

Limited Agents, or establish branches as here-

in provided, then first party may do so, or

first party may take such territory entirely

away from second party, or first party may
sell direct its automobiles, parts, accessories,

etc., in such unoccupied territory, in any of

v/hich cases the second party shall not claim

or be entitled to any commissions on business

so handled.

"NO ASSIGNMENT.

"(47) The second party shall have no

right to assign this contract, or any interest

in the same, without the written consent of

the first party.

"CANCELLATION.

"(48) This contract shall continue in

force and govern all transactions between the

parties until July 31, 1916, but it is agreed

that either party shall be at liberty, with or

without cause, to cancel and annul this con-

tract at any time upon written notice by regis-

tered mail to the other party and such cancel-
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lation shall also operate as a cancellation of all

orders for automobiles, automobile parts or

attachments which may have been received by

the first party from the second party prior

to the date when such cancellation takes ef-

fect.

"SALE OF AUTOS ON HAND AT TIME OF
TERMINATION.

"(49) In case of the cancellation or ex-'

piration of this contract the first party may at

its option retake possession of all such of the

aforesaid automobiles as second party may

have on hand on consignment, unsold at the

date of such cancellation or expiration at the

same time returning to him his advancements

on the said automobiles; or at the option of

the first party it shall be the duty of the

second party and he undertakes (for the pur-

pose of winding up the affairs of his said

Limited Agency) to take orders for the sale

of such automobiles as he may have on hand

unsold at the time of such cancellation or

expiration the same to be made strictly un-

der and in accordance with the terms of this

contract provided, however, if, after reason-

able effort on the part of second party to make

such sale there shall remain on hand any

such automobiles unsold after three months
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from date of such cancellation or expiration,

then on request by second party and payment

by him to first party of ten per cent (10%)

additional of the list price first party will

sell said automobiles to said second party and

give him bill of sale thereof for his own use

or for such other disposition as he may choose

to make.

"TERMINATION.

"(51) Upon termination of this contract,

whether by expiration or cancellation, all lia-

bility on the part of the first party, shall, ex-

cept as to matters pending at the date of such

termination, cease and determine, and the sec-

ond party shall have no claim to commission,

rebate or damage, notwithstanding transac-

tions may thereafter take place with or sales

be made to parties with whom the second

party shall have dealt during the currency

of this contract."

Agents of the Ford Motor Company are required

by their contracts not only to find purchasers for

Ford automobiles but they are also required to

maintain places of business and repair shops at

which purchasers of Ford automobiles can obtain

that class of service which the authorized agents

of the Ford Motor Company are obligated by their
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contracts to give, and which purchasers of Ford

automobiles are entitled to receive. In other words,

purchasers of Ford automobiles obtain by their pur-

chase not merely the machine, but a connection

with all the agents of the manufacturer wherever

situated, which entitles them, as owners of Ford

automobiles, to the benefits of Ford service. Such

purchasers acquire the right to service provided

for by the twenty-fifth (25) condition of the con-

tract between the plaintiff and its agents, wherein

it is provided that, "Third party agrees that he will

make repairs on all Ford automobiles in his terri-

tory, or coming into his territory, whether sold

through him or not, and to perform this work

promptly and in workmanlike manner."

The agent is further bound by his contract (Con-

dition 21) to "maintain on his own account and at

his own expense a place of business and properly

equipped repair shop." He also agrees (Condition

31) to "carry on hand a stock of Ford parts."

When a person or corporation is appointed as a

Ford agent and holds himself out to the public as

such there follows a representation to the public

that purchasers of Ford automobiles through such

agent will receive not only the machine, but also the

right to the class of service provided for.

Under such a contract the defendants, V. W. Win-
chell and F. M. Hathaway,, under the name of the
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Eugene Ford Auto Company, were appointed as

agents of the Ford Motor Company for the sale of

Ford cars and parts in the territory defined in the

contract. Pursuant to the contract, a considerable

number of automobiles were consigned to the said

defendants, of v/hich 37 were on hand and unsold

at the time this action was commenced. It appears

from the evidence that by its terms, this contract

w^ould have run to July 31st, 1916, but under the

power reserved in the contract (paragraph 48, trans-

script of record, p. 72), the plaintiff exerised its

right to cancel and annul the contract on or about

the 26th day of May, 1916, and the contract termi-

nated at that time, and said termination was right-

ful and wdthin the rights and power of the plain-

tiff.

Upon the cancellation of the contract, plaintiff

sought a return of the cars unsold and on hand, and

not succeeding in obtaining the cars by other meth-

ods, brought this action of replevin, under which

the marshal took possession of the cars which were

subsequently delivered to the plaintiff. The de-

fendants named have asserted that the contract re-

ferred to did not create a consignment, and the re-

lationship between the plaintiff and said defendants

was not that of principal and agent, but rather that

of vendor and vendee, and in their answer they have

asserted absolute title to the cars, and right to re-

tain the same. Under the terms of the contract, if
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the transaction was a consignment, said defendants

would have been entitled to a lien upon the cars

for the advances made by them under the terms of

the contract (paragraph 13 of the contract, page 52,

Transcript of Record). The said defendants in their

answer (Transcript of Record, pages 10, 11, 12 and

13), claimed to be the absolute owners of the auto-

mobiles in question, which claim of ownership, of

course, was inconsistent with the claim of a lien

thereon as security for advances.

Defendants in their answer not only interposed

a general denial to the allegation of the complaint,

but asserted title in themselves to the property in

dispute; in their third separate answer alleged a

settlement; again in their fourth separate answer

alleged ownership ; and concluded v/ith a prayer for

the return of the automobiles taken under the re-

plevin, or for their value, and for large damages

by reason of the taking.

It is apparent from the record that this conten-

tion of defendants is based upon the claim that the

contract between the plaintiff and the defendants,

as its agents, was not what its language expressed,

but that instead of a consignment to an agent, the

actual transaction was a sale by the plaintiff to the

defendants, with an attempt to control the prices

and conditions of subsequent sales by the agents to

the public in violation of the Act of Congress of July
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2, 1890, known as the "Sherman Anti-Trust Act." It

becomes necessary, therefore, to take this contract

by its four corners and ascertain from the terms and

provisions thereof whether the contract is what it

purports to be—a contract for the purpose of ap-

pointing agents for the sale of automobiles, and pro-

viding for the consignment to such agents of auto-

mobiles for sale by the plaintiff through its agents

to the public or whether the inference is justified

that the contract of agency is not what it purports

to be, but rather a mere subterfuge to conceal a

sale for the purpose of enabling the manufacturer

to control the prices at which dealers shall vend Ford

automobiles to the general public.

It is the contention of the plaintiff not only that

the contract is a bona fide contract of agency and

consignment and to be interpreted according to the

language used and the expressed intentions of the

parties, but that the court is limited to the construc-

tion of the actual contract made rather than some

other different contract which counsel may think,

or claim or suggest as the real contract, made un-

der cover of an agency contract, for the purpose of

evading the Sherman law.

ASSIGNMENTS OF ERROR.

The Transcript of Record shows that appellant
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has made 12 assignments of error, of which numbers

1, 2, 3, 4, 5, 10 and 11 relate to the error of the

court in refusing or giving instructions to the jury,

and the other assigmnents of error relate to erro-

neous rulings of the court in ruling upon the evi-

ednce in the case; in directing the verdict whicii

the jury should bring in; in taking from the con-

sideration of the jury questions upon which there

was some evidence to go to the jury; and in refusing

to instruct that the contract involved in the case

was a consignment contract.

It is also the contention of the plaintiff that the

Court erred in giving instructions and ruling upon

the trial in a manner which led the jury to assume

that they wei*e to give to defendants damages for

matters growing out of the cancellation of the coii-

tract, notwithstanding the Court's ruling that the

plaintiff was entitled to cancel the contract at any

time with or without cause.

The plaintiff does not waive any of its assign-

ments of error, and each will be particularly dis-

cussed in the course of this argument.

The contract shown in the record is the basis of

plaintiff's plan of marketing its product, and all

questions in this case lead back to the contract itself,

and upon its validity depends not only the right of

plaintiff to maintain this particular action, but also
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its right to do business as now organized under the

plan of consigning goods to agents with limited au-

thority to sell for it.

POINTS AND AUTHORITIES.

I.

The contract set out in the complaint creates an

agency and results in a bailment to the agent, not a

sale.

Strum V. Boker, 150 U. S. 323, 37 L. ed. 1093-9.

Cole Motor Car Co. v. Hurst, 228 Fed. 280 (C.

C. A.)

Harris v. Coe, 71 Conn. 163, 41 All. 554.

n.

A manufacturer has the right to fix the prices at

which its sales agent shall sell and the territory

in which it may sell.

Virtue v. Creamery Package Mfg. Co. 227 U.

S. 8, 57 L. ed. 393.

Waltham Watch Co. v. Keene, 202 Fed. 225,

240.
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Cole Motor Car Co. v. Hurst, 228 Fed. 280,

(C. C. A.)

Whitwell V. Continental Tobacco Co., 125 Fed.

454.

III.

A contract is not to be assumed to contemplate

unlawful results unless a fair construction requires

it upon the established facts.

Cincinnati P. B. S. & P. Packet Co. v. Bay,

200 U. S. 184, 50 L. ed. 432.

Hobbs V. McLean, 117 U. S. 567, 29 L. Ed. 940.

IV.

Where the contract does not by its terms create

a restraint of trade, some evidence of an unlawful

intent becomes essential.

Bigelow V. Calumet & Hecla Mining Co., 167

Fed. 728 (C. C. A.).

Cincinnati P. B. S. & P. Packet Co. v. Bay
200 U. S. 179-184, 50 L. ed. 428.

V.

A patentee has an exclusive right to make or use
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or sell the patented article or to permit to others

those rights or any one or any part of them.

Paper Bag Patent Case, 210 U. S. 424, 52 L.

ed. 1122.

Bement v. National Harrow Co. 186 U. S. 70,

46, L. ed. 1059.

VI.

Courts are unwilling to put limits on the exercise

of the privileges granted to a patentee by law, rec-

ognizing that as a function of Congress.

The Button Fastener Case, 77 Fed. 288-294.

VII.

Even if the contract could be construed as ef-

fecting a sale to the agent, nevertheless such sale

would be a sale subject to conditions and restric-

tions and the courts recognize the right of a paten-

tee to attach conditions to a sale of the patented

article.

Keeler v. Standard Folding Bed Co. 157 U. S.

657, 39 L. ed. 848.

Bement v. National Harrow Co. 186 U. S. 70,

46 L. ed. 1059.
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VIII.

Only a sale without condition or restriction will

pass the patented article out from under the monop-

oly which the law secured to the patentee. This lim-

itation is recognized in all the cases.

Henry v. Dick Co. 224 U. S. 1, 56 L. ed. 645.

Bement v. National Harrow Co. 186 U. S. 70.

Bauer v. O'Donnell, 229 U. S. 1, 57 L. ed. 1041.

Bobbs-MerriU Co. v. Strauss, 210 U. S. 339,

52 L. ed. 1086.

Dr. Miles Medical Co. v. John D. Park & Sons,

220 U. S. 373.

IX.

An agent or vendee of a patentee may, by direct

covenant or agreement, be bound to the observance

of price restrictions, imposed as a condition upon

which right of sale is exercised.

National Phonograph Co. v. Schlegel, 128 Fed.

733.

Rubber Tire Wheel Co. v. Milwaukee Rubber

Works Co. 154 Fed. 359 (C. C. A.).
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American Graphophone Co. v. Boston Store,

225 Fed. 785.

X.

Competition is not affected by a contract be-

tween a patentee and his agents whereby the sale

price is fixed.

Blount Mnfg. Co. v. Yale & Towne Mnfg. Co.

166 Fed. 555.

Virtue v. Creamery Package Mnfg. Co. 227

U. S. 32, 57 L. ed. 393.

XL

In all the cases is found a recognition of the

distinction between the right of a patentee to fix

prices by direct contract and the attempt to do so by

mere notice affixed to the article.

Dr. Miles Medical Co. v. John D. Park & Sons,

220 U. S. 373.

Bauer v. O'Donnell, 229 U. S. 1, 57 L. ed. 1041.

Bobbs-Merrill Co. v. Strauss, 210 U. S. 339, 52

L. ed. 1086.

United States v. Keystone Watch Case Co.

218 Fed. 502.
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"TRUST LAWS AND UNFAIR COMPETI-
TION" (United States Government Print-

ing Office in 1916), pp. 579-580, 592-593,

651-652.

XII.

But if we should concede the construction of the

contract asserted, nevertheless there has been no

restraint of trade as measured by the rule of reason.

Whitwell V. Continental Tobacco Co. 125 Fed.

454 (C.C.A.).

Phillips V. Ida Portland Cement Co. 125 Fed.

594-5 (C. C.A.).

Bigelow V. Calumet & Hecla Mining Co. 1(57

Fed. 704-712.

Cole Motor Car Co. v. Hurst, 228 Fed. 280

(C. C. A.).

O'Halloran v. American Sea Green Slate Co.

207 Fed. 187-190.

United States v. Hamburg-American S. S.

Line, 216 Fed. 971-2-4.

United States v. Reading Co. 226 U. S. 324,

57 L. ed. 243.
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Nash V. United States, 229 U. S. 373, 57 L. ed.

1232.

XIII.

Where the defendants in an action of replevin

deny the plaintiff's title and right of possession, and

assert ownership in the defendants and right of of

possession, it is not necessary for the plaintiff to

prove a demand prior to the institution of the action.

Brown v. Truax, 58 Or. 572-7.

XIV.

A claim of lien is inconsistent with a claim of

ownership, and defendants in this case cannot rely

upon a right of lien to retain possession of the

property.

XV.

Where parties declare that a particular payment

will not be accepted, without specific objection to

the form in which the offer of payment is made, no

questions can thereafter be raised as to the form

of tender, nor is it necessary to renew or continue

the tender.

XVI.

A tender or offer of payment is waived or be-
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comes unnecessary when it is reasonably certain that

the offer will be refused.

Hills V. Higgens, 105 U. S. 319, 126 L. Ed. 1052.

iWhitney Company v. Smith, 63 Ore. 187, 146

Pac. 1000.

XVII.

It is error for the court to withdraw from the

consideration of the jury a question upon which

there is even a scintilla of evidence.

XVIII.

Where one party claims to have been damaged by

the acts of another it is incumbent upon him to prove

both the fact of dam.age, and the items making the

amount thereof claimed.

ARGUMENT.

I.

While this action on its face is an action of re-

plevin for the recovery of specific personal property

and involves several questions peculiar to actions of

that kind, yet there has been brought into question

the system which plaintiff has developed and per-
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fected for the selling of automobiles manufactured

by it, pursuant to which it appoints numerous agents

and enters into contracts with them, similar in all

respects to the contract between the plaintiff and

the defendants, Eugene Ford Auto Company, set out

in full in the record in this case. It is the contention

of the plaintiff that this contract is only what it

purports to be—a contract of agency and bailment

between the plaintiff and its agents. We respect-

fully submit that the rulings of the District Court

in this point in particular are contradictory, as we

shall endeavor to show, and did not properly en-

lighten the jury as to the rules by which they should

be guided in arriving at their verdict.

Inasmuch as the major portion of this brief will

be taken up with the discussion of that contract, in

view of the claim made that it is violative of the

Sherman Anti-Trust Act, it is proper first to discuss

and dispose of the other questions involved in this

record. It is undi<:puted that a contract was made

on the 10th day of September, 1915, between the

pkintiff and Eugene Ford Auto Company, of which

contract a copy appears in the transcript of record,

beginning at page 45, and pursuant to that contract

a large number of automobiles were consigned to

the defendant, and 37 thereof were on hand at the

time this action was begun. It is undisputed that

pursuant to the 10th paragraph of the contract the

detendants had advanced to the plaintiff 85 per cent
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of the list price of the automobiles so consigned,

and were entitled to a lien thereon for that 85 per

cent, unless the same was waived or released by

them, which Men is secured by the 13th paragraph of

the contract. It is also probable, although the testi-

mony is not clear on that point, that the defendants

were complying with the 21st clause of the contract

with reference to maintaining the place of business

which the contract obligated them to maintain.

There was some testimony and some discussion

with reference to the deposit provided for by the

40th paragraph of the contract (Transcript, page

66) f but the court properly withdrew the same from

the consideration of the jury for the reason that

there was no issue with reference thereto in the

pleadings. The same applies also to the withdrawal

by the court from the consideration of the jury of

any question arising under the 29th paragraph of the

contj'act (Transcript, page 61).

It is also beyond dispute that pursuant to para-

graph 48 of the contract (Transcript, page 72), the

plaintiff cancelled the contract by notice to the de-

fendant given by telegram on the 24th day of May,

1916, and by letter on the 25th day of May, 1916, and

that both letter and telegram were received in due

course by the defendants. There can be no question

but that the plaintiff was strictly within its rights

in thus cancelling the contract, and that it was not
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obliged to give any reason for cancelling, and the

court so instructed the jury:

"Now, the contract as entered into be-

tween the plaintiffs, the Ford Motor Com-

pany, and the defendants, as I said, was dated

September 10th, 1915. It expired by limita-

tion on the 31st day of July, 1916, but it con-

tained a provision that either party to the

contract might revoke or cancel it at any time

without cause—without giving any reason for

it, and it appears in testimony that the Ford

Motor Company, exercising the right given by

this contract, did in fact cancel it * * *

prior to the time this action was instituted."

(Transcript of Record, p. 115.)

It being plain that the cancellation was plain-

tiff's right, no inference of malice could be drawn

from the fact of cancellation.

II.

ERRORS OF THE COURT IN INSTRUCTIONS
RELATIVE TO DAMAGES.

THE VERDICT FOR DAMAGES NOT SUP-

PORTED BY EVIDENCE.

Paragraphs 49 (Transcript, page 72) and 51

(Transcript, page 73) provide as to the rights and
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obligations of the parties in the event of a cancel-

lation, and these provisions become of special im-

portance by reason of certain instructions of the

court which we have assigned as error. Paragrapli

49 provides that in case of cancellation or expira-

tion the i^ora Motor Company may at its option re-

take possession of all automobiles on hand on con-

signment unsold at the date of cancellation or ex-

piration, and return to the agent the advancements

on account of such automobiles, or at the option of

the Ford Motor Company the agent may be required,

and he agrees, to endeavor to sell such automobiles

as he may have on hand unsold notwithstanding the

cancellation of the contract, subject to the terms of

the contract relating to sales, but the right to make

such sales, and as a result thereof to make the prof-

its provided for in the contract itself in the event

of sales, only exists in the event that the Ford Motor

Company exercised the option to require the agent

to continue efforts to sell, and did not exercise the

option to retake possession of the machines. Un-

less the Ford Motor Company elected to require the

agents to sell, they could have no right in any event

or under any circumstances to count upon any more

commissions, and the agents' only right to, or in con-

nection Vvith, said automobiles v/ouid be to retain

possession thereof by reason of the lien created by

the 13th paragraph of the contract until that lien

should be satisfied, or the same waived by the con-

duct of the agents.
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When the Ford Motor Company gave to the Eu-

gene Ford Auto Company notice of cancellation by

its telegram of May 24th and its letter of May 25th,

1916, the Eugene Ford Auto Company ceased to have

any right to sell, or to do anything except hold a lien

for their advances. The contract had been termi-

nated, and the subsequent relations of the parties

are carefully provided for by paragraphs 49 and 51

of the contract. It would seem then to be perfectly

clear that the court was in error in instructing the

jury that they might take into consideration in ar-

riving at their estimate of the damages suffered by

the defendants, the profits which the defendants

might have earned by the sale of the automobiles re-

plevined, and the verdict was wrongful because based

upon such estimate of profits. This conclusion is

emphasized by the provision of paragraph 51, where

it says that ''Upon termination of this contract,

whether by expiration or cancellation, all liability on

the part of the first party, shall, except as to mat-

ters pending at the date of such termination, cease

and determine, and the second party shall have no

claim to commission, rebate or damage, notwith-

standing transactions may thereafter take place

with or sales be made to parties with whom the sec-

ond party shall have dealt during the currency of

this contract." This gives double assurance to the

clear conclusion that the agents could not claim any

commissions after the cancellation of the contract,

unless the Ford Motor Company exercised the option



40

secured to it to require the agents to sell the auto-

mobiles on hand notwithstanding such cancellation.

The court in instructing the jury (Transcript,

page 106), gave the following instruction, which we
think was of itself error requiring the reversal of

this case:

"Now, in estimating the damages you

should keep in mind the amount that you al-

low as the value of these cars. The taking of

the cars away from the defendants, of course,

deprived them of the right to sell them and of

any profits that they might have derived from

the sales. That was one thing that, of course,

was the result of this taking of the cars by

the plaintiff company. Now, the profits on

the sales would, of course, be a matter to be

considered by the jury in arriving at your ver-

dict in this case, but if you allow that on the

value of the cars, that is, if you find that the

value of the cars is the amount that is claimed

by the defendants, which is the wholesale

price with the 15 per cent added, or the prof-

its that the defendants would have made if

they had sold the cars, then you should not

allow that same profit in estimating the dam-

ages. In other words, you should be careful

not to allow the same item twice in the item

of damages."
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T'̂his instruction permitted the jury to take into

consideration profits which might have been earned

if thc.-.*e had been no cancellation, but profits to

which defendants were in no way entitled after the

cancellation. These profits are figured up in the

sum of $2477.75, and aside from some testimony that

the profits from the garage operated by the defend-

ants amounted to approximately $300.00 a montn,

there was no other evidence of damages offered in

this case.

The action was begun on the 29th day of May,

1916, and the judgment was entered on the 11th day

of September, 1916, and at the rate of $300.00 a

month, the maximum figure testified to by the de-

fendants, the damages resulting from this source

could not have exceeded $1030.00. We challenge

counsel to show any other items of damage sup-

ported by any evidence in this case. It is alleged in

their answer that "the business of these defendants

has been destroyed, their business credit ruined,

their standing in the mercantile world has been dis-

credited, and they have been injured and damaged

by the malicious acts of defendants, as alleged, to the

sum of $25,000.00." In addition to the value of the

automobiles replevined. There is not a scintilla of

evidence to be found in the record showing any mal-

ice on the part of plaintiff, or showing, or tending

to show, that the defendants' "standing in the mer-

cantile world has been discredited" or "that their
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business credit has been ruined," and so far as con-

cerns the allegation that "the business of these de-

fendants has been destroyed," it appears from the

evidence that they entered into a contract with Vick

Brothers prior to the commencement of the replevin

proceedings to sell out for a sum less than $2,000.00

(Transcript, p. 258).

It clearly appears that the sale to Vick Brothers

was a result of the cancellation of the contract and

not of the replevin, and was actually agreed to prior

to the beginning of the replevin proceedings.

The cancellation being rightful no claim for dam.-

ages could be founded on it.

"Q. Now, when the Ford Motor Company

took possession of these cars under the writ

of replevin, that was after you had agreed to,

or had a tentative agreement to sell out the

other business to Vick Brothers?

A. Yes, sir." (Transcript, pp. 94-95.)

"COURT: Was your transaction v/ith

Vick Brothers prior to the time the cars were

replevined?

A. Yes, it was, the time that we fiego-

tiated—that is, began to talk to Mr. Goden;

he seemed so positive that the deal would go
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through just as he stated, that we immediate-

ly began afterwards to invoice, before he came

back from Portland.

COURT : When was it that Vick Brothers

paid you the thousand dollars?

A. That was after the invoice.

COURT: Before or after the time that the

United States Marshal took possession?

A. That was before the time." (Tran-

script, p. 103.)

"COURT : Then how do I understand that

you base your claim that the replevining of

these ears destroyed the garage business?

You understand this contract only had two

months to run, and in any event at the end

of that time the company would have been un-

der no obligations to sell you cars.

A. V/ell, you see, Vick Brothers had a de-

posit on our business and they had us tied up,

you see, in a way.

COURT: On v/hat part of your business?

A. On the garage end—accessories and

parts.
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COURT: That is because of their contract

or agreement with you?

A. Yes, sir.

COURT: Your idea is then that the fail-

ure of the Motor Car Company, if I under-

stand you correctly—the failure of the Ford

Motor Company to carry out the preliminary

agreement that you had with Mr. Goden was

really the cause of your trouble?

A. Ye, sir.

COURT: That is the idea?

A. Yes, sir." (Transcript, pp. 104-105.)

By the certificate of the court which may be

found in the transcript beginning with the last line

of page 105, it appears that all the evidence to estab-

lish damage to defendants' business is to be found on

pages 89 to 105, inclusive. This evidence covers the

loss of profits on sales, to which defendants w^ere not

entitled, as we have shown; the deposit money and

bonus money matters, which the court expressly

withdrew from the consideration of the jury (Trans-

script, p. 314) ; and the profits of operation of a gar-

age (p. 92) ; these last profits cannot be a basis of

damages because they w^ere cut out of consideration

by the sale to Vick Brothers, which admittedly was

prior to the replevin.
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The court instructed the jury (Transcript, p. 311)

that:

"That is a question of fact for you to deter-

mine from the testimony what damages, if

any, the defendants suffered; what was the

damage to the defendants' business by reason

of the fact that the plaintiff wrongfully took

from their business these thirty-seven cars."

We, therefore, submit that not only was the ver-

dict for $6,000 special damages not based upon any

evidence in this record, and clearly and only an arbi-

trary award given in clear disregard of the court's

specific instruction that the jury should not allow

punitive damages, but, insofar as there is any basis

on testimony actually received, the jury was erro-

neously instructed when they were allowed to in-

clude the profits which the defendants might have

made had they been permitted to sell these cars, or

the profit in operating the garage and business sold

to Vick Brothers before the replevin case was filed.

III.

It is worth while to review the transactions under

consideration in their chronological order

—

(a) The Ford Motor Company cancelled

the contract with the Eugene Ford Auto Com-

pany May 24th or 25th, 1916. This cancella-
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tion was within its rights and though it may
have resulted in a loss to defendants of antici-

pated profits was not the basis of any legal

complaint.

(b) The Ford Motor Company notified

defendants that it proposed to set up Vick

Brothers as its agents at Eugene in the place

of the defendants. This it had a right to do

and defendants could have on valid objection

thereto.

(c) At the same time the Ford Motor

Company notified defendants that "the terri-

tory and your stock will be taken over by Vick

Brothers, v/ho will open a branch at Eugene."

As to the territory and the Ford cars that was

within the Ford Company's rights under the

contract. As to other stock Vick Brothers

couldn't take that unless defendants agreed.

(d) But be that as it may, defendants did

agree, and a contract was made by defendants

with Vick Brothers by which they sold out to

Vick Brothers, and this was a result of the

cancellation and prior to the replevin.

The evidence above quoted from pages 104 and

105 of the transcript demonstrate by the testimony

of the defendants themselves that their changed po-
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sition and whatever resulted therefrom was fixed

prior to the filing of the replevin case.

It will be noted in the testimony just referred to

that Hathaway, a member of the Eugene Ford Auto

Company, plainly testified that 'The failure of the

Ford Motor Company to carry out the preliminary

agreement *
•

* * was really the cause of the

trouble/'

Needless to say, that this is not an action to re-

cover damages based on that preliminary contract.

Whatever damages, if any, resulted from any failure

by anyone to carry out that agreement are another

story.

The court ruled (Transcript, p. 315) that the

Ford Motor Company w^as not a party to the con-

tract between the defendants and Vick Brothers. The

defendants, the Eugene Ford Auto Company, sold

out their business to Vick Brothers because of the

cancellation of the agency contract, and thereafter

were only interested in receiving the other half or

less than half of the sale price. They clearly did not

think it worth while to carry on business without the

Ford Agency. Thereafter the defendants for some

reason, probably because they could not agree with

the Ford Motor Company as to the sums to be paid

defendants by plaintiff, endeavored to back out of

their contract with Vick Brothers, although one

thousand dollars had been paid on account thereof,
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and the taking of inventory was completed and Vick

Brothers given possession. The controversy with

Vick Brothers is apparently still pending and is the

real source of defendants' grief. Of this situation,

Hathaway, one of the defendants, testified (Tran-

script, p. 266)

:

"A. I would answer it in this way : That

the Ford Motor Company stopped us from

carrying out our deal with Vick Brothers, and,

of course, we interfered with having Vick

Brothers come in and take that proposition at

all until this other was settled, and I guess we

interfered enough that it caused Vick Broth-

ers and Summons to bring an action against

us. Well, of course, we had to answer in that

action." (Transcript, pp. 266-7.)

How the Ford Company "stopped" them "from

carrying out our deal with Vick Brothers" appears

in the answer made by these defendants in the ac-

tion brought by Vick Brothers. No mention is there

made of the replevin proceedings and for the pur-

poses of this case, it is enough to say that the court

ruled (Transcript, p. 315) that there was no such

contract as alleged in said answer made on the part

of the Ford Company.

"COURT: I might call the jury's atten-

tion to that, although I think it is not very
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material. It seems Mr. Goden's interviews

v/ith these defendants, the first one he had,

was a tentative interview, and he was re-

quired to report to his principal for instruc-

tions. He had no authority to bind the plain-

tiff by any contract because he was required

to report to his principal and get instructions,

therefore, there was no contract binding on

the 29th day of May, 1914, because he had no

authority to make such a contract.

The most that can be said is that defendants were

hasty in entering into their contract with Vick

Brothers. But it was that contract that put defend-

ants out of business, and not the subsequent replevin,

and everything on which defendants attempted to of-

fer proof of damages resulted from that contract

and not from the replevin, or from the cancellation

of the agency contract which cancellation was

rightful.
.,

; vi

"Again, in estimating the amount of dam-

ages to which the defendants are entitled, if

any, you should bear in mind the fact that this

contract had in fact been legally cancelled

prior to the time the plaintiff took possession

of these cars." (Charge to the jury. Tran-

script, p. 312.)
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IV.

THE QUESTION OF TENDER.

There are certain other assignments of error

v/hich it is proper to take up at this time. The

first assignment of error (transcript p. 33) is based

upon the fact that under the terms of the agency

contract, when the Ford Motor Company cancelled

the contract and exercised its option to retake pos-

session of cars remaining unsold in the hands of an

agent, the contract provided that it should return

to the agent the advances made by the agent to the

Ford Motor Company, in accodrance with the 10th

paragraph of the contract, for which the agent had

a lien in accordance with the 13th paragraph of the

contract. The rule undoubtedly is that when the

owner of property proposes to exercise the right to

retake the property v/hich the defendant is entitled

to withhold in its possession as security for money,

it is necessary for the moving party to pay or ten-

der the payment of the sums due. It was with this

rule in mind undoubtedly that the court gave the

instruction objected to in the first assignment of

error. The court instructed the jury in part as

follows: "So that the plaintiff would have been

entitled to the possession of these cars if it had

paid to the defendants $1(5,077.50, but the evidence

shows that it did not make such payment, nor did

it tender to the defendants this amount, or any
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other amount on these ears, and, therefore, it is

not entitled to the possession of the cars at the

time this action was brought."

This instruction, as we propose to show, was

erroneous both because it ignored the issues made

by the pleading, and also because it took away from

the consideration of the jury an issue upon which

there was some evidence on which the plaintiff was

entitled to go to the jury. It is proper to consider

in connection with this erroneous instruction the

refusal of the court to give the instruction men-

tioned in the second assignment of error, which

was plaintiff's requested instruction No. 4:

"I instruct you that payment to defend-

ants of advancements on said automobiles

by defendants before taking possession of

the same, by the plaintiff, was not necessary

if the defendants informed plaintiff or led

plaintiff to believe, they, would not accept

said payment." (Transcript pp. 34-35, 117.)

Had the defendants in their answer not disputed

plaintiffs title, but contented themselves with as-

serting a lien for their advancements, it would un-

questionably have been necessary for the plaintiff

to have proved a payment or tender of the amount
of their advances unless defendants by some act on

their part led plaintiff to believe that payment
would not be accepted.

r
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The answer in this case, after denying every

allegation of the complaint, alleges (transcript p.

10) "that the defendants prior to the time of the

commencement of this action had purchased all the

Ford automobiles described in said complaint, and

had paid the plaintiff the full purchase price re-

quired to be paid from them to plaintiff. * * *

and title to the same passed from plaintiff to de-

fendants, and defendants became the owners

thereof, and prior to the time of the commence-

ment of this action, and at the time of the com-

mencement thereof were, and now are, the owners

thereof, and entitled to the exclusive and immediate

possession of the automobiles."

And again in their further and separate answer

and defense, page 11 of the transcript, it is alleged

"defendants were and are the exclusive owners of

said automobiles, and each one of the same, and

entitled to the exclusive and immediate possession

thereof, and were in the lawful possession thereof

at the time of the commencement of this action."

And again in the third further and separate

answer and defense it is alleged—"That prior to the

commencement of this action and on or about the

29th day of May, 1916, the plaintiff and the defend-

ants V. W. Winchell and F. M. Hathav/ay had a

settlement of the contract existing between plain-

tiff and defendants wherein and whereby the plain-
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tiff and defendants adjusted their mutual accounts

and reciprocal claims, and wherein and whereby

the plaintiff agreed that the defendants were the

owners of and did convey to defendants, V. W.

Winchell and F. M. Hathaway, all claims of title

on the part of plaintiff to the automobiles described

in the complaint and each and every one thereof,

and relinquished every claim of possession to the

said automobiles and each and every one thereof."

(Transcript pp 11-12.)

And again in the fourth separate answer and

defense it is alleged: "That at the time of the

commencem^ent of this action these defendants

were, and are now, the owners of the Ford automo-

biles mentioned in the complaint." (Transcript

p. 12.)

No party can have a lien upon his own prop-

erty for the lesser interest evidenced by lien is

merged and swallowed up in the greater right of

ownership. By asserting absolute ownership thus

repeatedly and positively the defendants waived

their right under the contract to hold a lien upon

the property replevined, and the issue became one

of claim of ownership on the part of the plaintiff

and the denial thereof and assertion of title by the

defendant. Under these circumstances, it is per-

fectly apparent that the defendants made it clear

to the plaintiff that they would not accept the pay-
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ment if it was offered, and requested instraction

No. 4 above quoted should have been given.

The case of Hills vs. Kiggins, 105 U. S. 319, 26

L. ed. 1052, is instructive. That was a suit for an

injunction to restrain the collection of a tax alleged

to be void because the assessor had not allowed to

the tax payer a deduction from the assessed value

of the property because of debts, as provided by

the statute. The defense was made that the plain-

tiff was not entitled to the injunction because there

had been no affidavit made, or proper demand for

deduction. The court said:

"A more difficult question is presented

in regard to those v/ho made no affidavit or

demand for deduction, but who have shown

that they would have been entitled to deduc-

tion if the demand had been properly made.

That question is, whether the fact clearly

established that their demand would have

been unavailing, dispensed with the necessity

of making the affidavit and demand. It is a

general rule that when the tender of per-

formance of an act is necessary to the estab-

lishment of any right against another party,

this tender or offer to perform is waived or

becomes unnecessary when it is reasonably

certain that the offer will be refused; that

payment or perfoiTnance will not be accepted.

i
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Such is the doctrine established by this court

in repeated decisions in regard to another

branch of law concerning the collection of

taxes. Bennett v. Hunter, 9. V/all., 326 (76

U. S., XIX 672) ; Tracey v. Irwin, 18 Wall,

549 (85 U. S. XXI, 786) ; Atwood v. Weems,

99 U. S. 183 (XXV, 471)."

The Supreme Court of the State of Oregon in

Whitney Company v. Smith, 63 Or. 187, 126 Pac.

1000, which was a suit for specific performance,

said:

"The defendant now urges that this testi-

mony was not only hearsay, but that is failed

to show that the plaintiff offered perform-

ance prior to the commencement of the suit.

We think, however, the objection is not avail-

able for the benefit of the defendant, be-

cause, as he admits having denied the con-

tract, which is virtually a disavowal of any

liability thereunder, the law does not require

the plaintiff to do the vain thing of tendering

payment to a man who refuses in advance

to be bound by any provision of the con-

tract. In our judgment, under such circum-

stances, proof of a tender was unnecessary."

We, therefore, submit that as a proposition of

law on the pleadings the court was in error in in-

r
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structing the jury that a tender was necessary

before the plaintiff could retake the property, but

we submit further that the instruction given was

erroneous for another reason—in that it assumes

and instructs the jury that there was no evidence

of tender when it clearly appears that there was in

the record sufficient evidence to require the sub-

mission of that question to the jury. It should be

borne in mind that the rule is well established that

it is not necessary to produce the actual gold coin

in hand and clink it in the hearing of the person

to whom a tender is due to constitute a sufficient

tender in the absence of any objection based on the

failure to produce the actual money. If the objec-

tion is solely to the amount tendered, or it is stated

positively that payment which it is proposed to

make will be refused, no question can afterwards be

raised as to the failure to produce the coin.

To demonstrate the error of the court in in-

structing the jury that plaintiff "did not tender

to the defendants this amount, or any other amount

on these cars," it is only necessary to quote some

of the testimony in the transcript:

Mr. Goden, a witness for plaintiff, testified:

"Now, I have the money in the bank to pay you

for those automobiles you have in your possession,"

and Mr. ¥/inchell said, "You mean cash," and I said,
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*Tes, I have got the cash." He says, "I won't do

anything without I get cash from the Ford Motor

Company." I said, "All right, the cash is in the

bank. I can't get it tonight, but will get it in the

morning." He says, "You mean you can get it in

the morning? It is there?" I said, "Yes, it is

there."

Q. Was there anything said there at that time

by Mr. Hardy or anyone else with reference to

whether or not they understood this to be a tender?

A. Yes, I took it up with that action, that I

was tendering them the money. * * *

A. I said, "I am here for the purpose of mak-

ing a tender to you of this money for these auto-

mobiles according to the contract." And then he

spoke up and said, "Well, we will take that under

advisement."

Q. Did you the next day make any attempt in

any way to tender this money again?

A. Not excepting meeting, I believe it was Mr.

Winchell on the street, and telling him the money

was ready for them if they wanted it. (Transcript

pp. 80-81-82.)

And one of the defendants, F. M. Hathaway,

testified as follows:

r
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A. Well, he said that could be taken care of

afterwards. He says, "I can't say, you may just

have to scrap that out with the Ford Motor Com-

pany, but I am prepared to pay the 85 per cent.

Q. Well, what else was said?

A. Well, we told him that we couldn't consider

a proposition of that kind; that we were entitled

to our bonus money and also to our deposit, and

he said, well, he says, "I am only authorized to pay

you the 85 per cent," and he says, *'I have the

authority, or have the money at the First National

Bank, and can make you a check tomorrov/ morn-

ing."

Note the language of the defendant where it

said "Well, we told him that we couldn't consider

a proposition of that kind." Here in this quotation

and in the testimony from which it is taken is a

positive refusal to accept the 85 per cent unless

other sums reasonably in question were paid at the

same time.

Again on pages 268 and 269, transcript of rec-

ord, we find further evidence by one of the defend-

ants himself of a tender and a positive refusal:

Q. And what did he say they would do?

A. They would pay us the 85 per cent of the
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selling price or list price of the Ford cars—these

cars that were in question.

COURT: That is, they would return to you the

money you had paid on the cars—was that it?

A. Yes^ sir.

Q. And you refused to accept that?

A. Yes, sir.

We submit that the court must have forgotten

this evidence when he instructed the jury that the

defendants were entitled to the return of the prop-

erty because there had been no tender of the

amount of the advancements.

V,

QUESTION OF DEMAND FOR POSSESSION
BEFORE BEGINNING REPLEVIN.

It was claimed by the defendants in the trial

of this case, and apparently assumed by the court,

that the defendants were entitled to a verdict for

the return of the property for the reason that, and

because it appeared in the evidence that there was

no demand made by the plaintiff, or in its behalf,

for the return of the property before the begin-

ning of replevin proceedings.

r
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That the question was brought to the attention

of the court appears from the exception by the

plaintiff to the actions of the court in directing

the verdict in favor of the defendants, it appearing

in the transcript (p. 116) that "the plaintiff duly

excepted upon the ground that under the pleadings

in this case a demand was unnecessary." The posi-

tion of counsel for the defendant is stated in the

first paragraph of page 114 of the transcript:

* * * "and, as counsel has suggested, if

their contract is valid, w^e were lawfully in

possession of these m.achines, even if they

owned them—we had acquired them lav/fully

and had a lien for 85 per cent on advances,

and they didn't extinguish that lien and

didn't make a demand, and the rule is abso-

lute when a person can replevin personal

property, even though it belongs to another,

demand must be made for the return or the

action for replevin will not lie."

The defendants (transcript p. Ill) moved the

court to instruct the jury that plaintiff had no

cause to submit to them, and as the second ground

therefor (transcript p 301) stated "Second, that the

plaintiff had proved no demand befoi^e entering this

action." And again top of page 304,—"and the rule

is absolute when a person can replevin personal

property even though it belongs to another, demand
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must be made for the return or the action for re-

plevin will not lie."

The court granted the motion to instruct the

jury that the plaintiff had no case to submit to

them, and held that the defendants were entitled

to a ruling instructing the jury to return a verdict

in their favor. Thereupon, the following proceed-

ings v/ere had:

MR. McDOUGAL: May we have an exception

to the court's ruling on the motion to take from

the jury the question of whether or not demand

was made upon the defendants and a proper tender

made to the defendants before the institution of the

action?

COURT: Yes.

From this quotation and discussion of the rec-

ord it is apparent that the court ruled that the

plaintiff was obligated to prove a demand for the

return of the property before instituting an action

of replevin, and as it had not proven such demand

it could not recover. This we respectfully submit

constitutes error necessitating a reversal of this

case. Whatever may be the law in other states,

it is the settled law in the state of Oregon where

this action arose, that where defendant in his an-

swer claims the title to the property in question and

the right of possession, no proof of demand for

r
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the return of the property by the plaintiff is nec-

essary. The answer of the defendants in this cause

is an unequivocal assertion of title in themselves

with the right to possession.

The Supreme Court of Oregon has said, Brown

V. Truax, 58 Or. 572-577:

"It is also claimed that plaintiff cannot

recover in this action by reason of having

failed to allege and prove demand upon de-

fendant for the property.

"Moreover, the defendant in his answer

claims the title to the property, and, where

such is the condition of the pleadings, no

proof of demand is necessary. Smith & Co.

V. McLean, 24 Iowa, 322; Homan v. Laboo, 1

Neb. 204; Shoemaker, Miller & Co. v. Simp-

son, 16 Kan. 43."

VI.

THE CONTRACT.

The 10th and 11th assignments of error lead

up to the consideration of the agency contract in

evidence in this cause, and a discussion of that

contract is also a discussion of these assignments.

It is a little difficult from the record to determine

I



CLAIM OF TITLE AKD EIGHT OF POSSESSION BY DfiiFEtCDAl^Tl-

Where in replevin defendant claims title to the property
and the right of possec^sion incident thereto, no demand
b^; plaintiff is necessary, although defendant ma^
honestly believe that his claifa is legal and just. So.
if on the trial defendant contests the case upon the
merits, basing his defense upon title in himself and
the right of posseSvSion incident thereto, it ie not
necessary for plaintiff to prove a demand, nor in such
case G:xn defendant defeat the action on the i^round
that no demand was in fact made, although tne case is
one v;here a demand should have been made, since defend-
ant's position on the trial is inconsistent wi .h any
supposition that he v;ould have restored the property
if a do land had been made* The rule that a demand is
unnecessary wh-re defendjmt contests ^he cai^f^ upon the
Dperits does not, however, apply to cases where a deiiand
is necessary not merely as a basis for asserting the
reraedy, but to vest in plaintiff a right of possession,
as where such right depends upon a condition which is
broken only be a deiTiand and refusal,

%kiKilE DEMafl) V.OaLD HAVE BEEU UUAVAlLinO. Ho demand
is necessary where it appears from the facts and circum-
stances of the case that a deaand if made v.ould have been
futile and anavailing, and this fact may a) pear either
from the acts or declaratio s of defendant in regard to
the property before the action is instituted, or from
the property before the action is instituted, or from
the position taken by him upon the trial, as where he
does not rely upon the want of a demand as a technical
defense but contests the right of plaintiff upon the
merits, claiming a superior right or title in himself,

WAIVEH OF DEiliiii), in cases where a demand is neces-
8a3P^\ in replevin it may be waived by defendant,
or he may by contesting the case upon the uierits and
clai ling title to himself be precluded fr m relying
upon the absence of a demand as a defense to the action,
but a refusal to coiflply with a demand made after the
suit is begun and the writ issued will not prevent
defendant from relying upon the defense that no demand
was raade before suit, and a mere denial of plaintiff's
right to possession is not a plea of property in
defendant and does not waive a demand whore a demand is
necessary to entitle plaintiff to recover.

^ M CYC 1409,
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contract is also a discussion of these assignments.

It is a little difficult from the record to determine
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just how the court did rule u.poii the contract on

the question of its vslidity or invalidity when at-

tacked by the Sherman An ti-trust law. The court

ruled clearly and unequivocally (transcript p. 310,

312, 314) that under the contract the plaintiff is

entitled to cancel the contract and retake the prop-

erty by the payment of advances. This, of course,

assumes the validity of the contract, but the court

v/ithout stating the grounds of its action, granted

the defendant's motion to take the plaintiff's case

from the jury, and as that motion v/as based upon

the claim that the contract was in violation of the

Sherman Anti-trust Law, it becom-es incumbent

upon us to discuss in full the contract, notwith-

standing the fact that it appears that the trial court

did not expressly rule as to the validity of the

contract, but on the contrary (transcript p. 304)

ruled—"As I interpret this contract, for the pur-

poses of this case it is immaterial whether these

cars were held by the defendants under consign-

ment or as a sale." If the contract was valid, it

must have been a consignment, and if invalid de-

fendants claim it is a sale. The court based its

ruling as to the immateriality of the contract, as

has been said, on the absence of the demand and

tender of repayment of the advances. As it is quite

possible for this court to take a different view as

to the materiality of the contract it becomes our

duty to discuss it. We should preface our discus-

sion, however, by calling attention to the fact that

r
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not a particle of evidence was introduced to show
invalidity, but the counsel for the defendants con-

tent themselves with asserting that upon its face

the contract is in violation of the Sherman Anti-

Trust Law. On the face of the record in this case,

and without going outside that record, all there is

before the court is an action of replevin to recover

the possession of property consigned by plaintiff to

defendants under the contract set out in full in the

record, with the denial on the part of the defend-

ants of plaintiff's right and assertion of title and

ownership of the defendants.

It becomes, therefore, necessary at this time to

take this contract by its four corners, and ascertain

frora the terms and provisions thereof, there being

no other source from which light can be obtained,

whether the contract is what it purports to be—

a

contract for the purpose of appointing an agent,

and providing for the consignment to such agent

of automobiles for sale by the plaintiff through

its agent to the public, or whether the court is jus-

tified in this state of the record in inferring that

the contract is not what it purports to be, but some-

thing else, and a mere subterfuge to conceal a sale

for the purpose of enabling a manufacturer to vio-

late the Sheman Law. It is the contention of the

plaintiff not only that the contract is a bona fide

contract of agency and consignment, and to be in-

terpreted according to the language and intentions
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of the parties as expressed by their language, but

that the court is limited to the consideration and

construction of the actual contract made, and can-

not consider some other different contract which

counsel may think, or claim, or suggest as the real

contract made under cover of an agency contract

for the purpose of evading the law. The contract

shown in the record is the basis of plaintiffs plan

of marketing its manufactured product, and all

questions as to whether the transaction constituted

a consignment or a sale lead up to the contract,

and upon it's validity depends the right of plaintiff

to do business as now organized under the plan of

consigning goods to agents with limited authority

to sell for it. It will also be claimed that even if

the agency contract should be construed as a sale

to the agent nevertheless it must be held to be a

sale subject to restrictions lawfully imposed by the

plaintiff.

It is the contention of the plaintiff that this con-

tract is only what it purports to be—a contract of

agency and baihnent between the plaintiff and its

agent. It is the result of the contention made by

the defendants that instead of a consignment by

the plaintiff to its agent, there was a sale whereby

the absolute and unconditional property in the auto-

mobiles passed from the plaintiff to the agent, and

that the automobiles thereby became the agent's

automobiles to do with as he chose, notwithstanding

r
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the existence of the contract. This is the necessary-

effect of the defendant's claim of ownership, since

it is admitted that the automobiles came into de-

fendant's possession by reason of the contract

shown in the record. Disregarding the fact that

the contract between the plaintiff and the agent is

clear and definite in all its terms, and precise in

its use of language, nevertheless it is claimed that

the language used is but a cover for the ulterior

purpose of evading the law against combinations

and restraint of trade. From the premise that the

transaction was a sale, thus assumed, the conclu-

sion is drawn that the transaction, or series of

transactions, carried on under such agency con-

tracts are in restraint of trade, and in violation of

the Sherman Law. We believe it is capable of

demonstration that the transaction was only what

it purports to be—a contract of agency and bail-

ment between the plaintiff and its agent, and that,

therefore, the Sherman Law has no application to

transactions under such contract, but further that

the negative argument thus imposed upon us in

a violation of the rule that a contract is not to be

assumed to contemplate unlawful results unless a

fair construction requires it upon the established

facts, and that it was incumbent upon our oppon-

ents to demonstrate in some way, and offer some

facts to support the claim that the transaction was

actually a sale under cover of an agency contract,

and we contend further that even if it should be
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held that the net result of the transaction between

the plaintiff and its agent was a sale by the plain-

tiff to the agent of the automobiles manufactured

by the plaintiff, nevertheless the transaction was

not obnoxious to the Sherman Law, as interpreted

by the Supreme Court.

It is the position of the plaintiff that the agency

contract under which it consigns automobiles to

its agents creates a contract of bailment between

plaintiff and its agents, and that thereunder the

automobiles remain the property of the plaintiff

until sales have been arranged by the agent on

behalf of the plaintiff under the terms of the con-

tract itself, and upon conditions specifically set

forth.

VII.

THE CONTRACT ITSELF.

We rely upon the provisions of the contract

itself as demonstrating that a bailment is the rela-

tionship created by the contract between the plain-

tiff and its agent. The preamble states:

'^Whereas, the second party has applied

to the first party to be the agent in certain-

territory hereinafter described for the sale

of said automobiles and parts, and the first

party is willing to appoint second party with

r
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certain limited authority upon the following

terms and conditions only."

Thereupon follow paragraphs appointing the

agent:

(1) "With certain authority as here ex-

pressly stated only, for the purpose of nego-

tiating sales of the first party's product to

users only, in the methods and upon the

terms and within the territory herein spe-

cifically set forth.

(2) "That the third party shall have no

authority or power or duty whatsoever, ex-

cept as herein expressly conferred.

(3) "That first party will consign its

Ford automobiles to the third party through

the second party to be sold to users only,

and not for resale, upon bills of sale to be

executed by the first party only, as herein-

after provided."

The next paragraph limits the territory in which

the agent may sell, and there follows a statement

of agreed damages and penalties for any violation

of the territorial restriction.

It is further provided that the agent will ar-

range for sales of Ford automobiles to users at the
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first party's full advertised list prices only, and

the right is reserved by the plaintiff to change the

list prices of any of its products at any time it

may choose, and the duty is imposed upon the agent

to conform to such changes immediately upon re-

ceiving notice thereof.

The tenth condition of the contract is presum-

ably the basis of the inference that the contract

constitutes a sale only, and that all the other pro-

visions thereof are subterfuges to conceal the sale.

(10) "Third party shall advance in cash

to second party or first party, as the case may
be, 85 per cent of the full advertised list price

at the time of its consignment of automo-

biles to third party."

The next condition provides that the agent shall

pay all freight from the factory to the agent's place

cf business, but the 13th condition provides that

the agent shall have a lien on each automobile for

the 85 per cent advances by him and for the freight

paid by him, and he is required to maintain insur-

ance to protect himself against loss.

The 12th condition of the contract provides that

the plaintiff shall retain complete title to each auto-

mobile until actual bill of sale signed and executed

by it has been delivered to the vendee secured by

the agent, and that such vendee must be one who

r
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has purchased for use, at full list price plus freight

and delivery charges, and that any attempt to sell

or dispose, or deliver any Ford automobiles at less

than such price, should be utterly void and pass

no title.

Condition 14 of the contract requires that the

agent shall take from proposed buyers a signed

order to be transmitted to the plaintiff, which re-

serves the right to accept or reject the same for

any reason satisfactory to it. (Condition 16.)

It will be noted in the clauses thus stated that

by the contract the agent has no authority except

that expressly conferred and that the agent re-

ceives a consignment of automobiles which are to

be sold by the plaintiff, not the agent, upon bills

of sale executed by the plaintiff, and the contract

expressly provides that the duties of the agent are

to arrange for sales of automobiles, retaining in

the hands of the plaintiff the power to sell or refuse

to sell, and to change the prices of its product at

any time it may choose.

The fact that an agent, desiring to obtain the

agency for the handling of Ford automobiles, is

willing to and does agree to onerous conditions,

does not justify an inference that the cash advanced

by him pursuant to the contract was not actually

an advance, but a payment, whereby the title



71

passed and the agent became the actual owner of

the automobiles consigned.

It has always been a rule of law that contracts

are construed to mean what they say. If the lan-

guage used is simple, and the intention expressed

is clear, then such contracts are enforced as ex-

pressed, if no violation of the law is thereby ac-

complished. Applying these rules, there can be no

question but that the plaintiff clearly and effect-

ually retained title to consignments of automobiles

to the agent until all the conditions of the contract

were fully complied with. It is violative of the

language of the contract, and it is an inference

from nothing contained in the record, to assume

that the advance of 85 per cent, provided for in the

contract, was not w^hat the parties contracted it

to be, but a payment of the full purchase price,

resulting in a sale. Why should the agent contract,

as in Condition 13, for a lien for his 85 per cent

advance if by the transaction he became the owner

of the automobile? The owner of property cannot,

and need not for any advantage to himself, have

a lien upon his own property, and the agent in the

contract under consideration expressly accepted a

lien on the automobile for his 85 per cent advance,

and thereby expressly waived any claim to be the

owner thereof.

A reading of the contract will disclose further

r
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conditions which negative the contention that the

agent became the owner of the automobiles, and

not a word anywhere in the contract, directly or

by logical inference, from which the affirmative of

that proposition can be even inferred.

Condition 19 provides that the agent shall have

no authority to warrant any of the automobiles,

although warranty is an incident of ownership,

and Condition 21 provides that in case of damage

to automobiles by carriers in transit to the agent,

collection from the carrier shall be made in the

name of the plaintiff as the owner of such automo-

biles, thus affording another conclusive indication

of ownership in plaintiff.

By contrast. Condition 31 shows the careful

choice of language by the parties to this contract.

Automobiles could come into the agent's hands by

consignment only, but parts he was required by this

paragraph of the contract to purchase and carry

on hand.

Condition 47 of the contract contains another,

and also a conclusive demonstration of the prop-

osition that the contract was a true consignment

and not a sale, wherein it is provided that in event

of cancellation or expiration of the contract, first

party to the contract (the plaintiff), "may at its

option re-take possession of all such automobiles

as the third party (the agent), may have on hand



73

on consignment unsold at the date of such cancel-

lation or expiration, at the same time returning to

him his advancements on the said automobiles, or

at the option of the first party, it shall be the duty

of the third party, to endeavor to sell such remain-

ing automobiles, notwithstanding the expiration of

the contract, but if, at the end of three months he

shall not have made such sales, the first party

agrees on request of the agent, upon payment of

10 per cent additional of the list price, to sell said

automobiles outright to the agent.

A contract right on the part of the consignor to

take back property sold and return the consignee

advances is as clear a negative of the assertion

that the transaction was a sale by which the title

passed as it is possible to conceive of, and if title

had already passed and the automobiles became the

property of the agent, why should he pay an addi-

tional 10 per cent, or receive a bill of sale of prop-

erty already his?

By the preceding clause of the contract (Con-

dition 46) either party to the contract, "shall be at

liberty, with or without cause, to cancel and annul

this contract at any time."

If a sale had taken place as to automobiles con-

signed to and in the agent's hands, nothing would

remain on a cancellation pf the contract except to
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settle any balances not adjusted and the Ford Com-

pany could not re-take by refunding the price.

But Conditions 46 and 47 are not capable of

such an interpretation, and demonstrate that there

was no sale, and that the Ford Company could at

its option re-take its machines and refund to the

agent his advances.

The plaintiff in this case has deemed it to be

for the best interests of its trade to itself retain

control of the distribution of its product to actual

users thereof rather than to sell the same outright

to wholesalers and retailers and permit them to

distribute on such terms as they may see fit.

Plaintiff believes that it is for the advantage

of the manufacturer of a product of wide and gen-

eral use by the public, to so deal with the public

that each member thereof may feel that he is re-

ceiving as good consideration and treatment as each

and every other member of the public, and only by

retaining in its own hands contact with the ulti-

mate consumer can this uniformity of treatment

be secured.

As has been said, plaintiff believes that it is

for its best interest to vend direct to the ultimate

consumer through the medium of agents rather

than sell outright to dealers who may vend to the

ultimate consumer on such conditions as the dealer
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may select, depriving the consuming public of that

uniformity of treatment, which, amongst other

things, contributes so highly to the popularity of

plaintiffs automobiles.

It is a matter of common knowledge that plain-

tiffs product has a very wide distribution, and sells

readily in response to a wide public demand. To

act as an intermediary in the distribution of such

a product, and thereby earn commissions, is a rep-

resentation which naturally would be eagerly

sought for, and to secure it agents may well and

profitably submit to onerous conditions that might

not be worth while in connection with a less pop-

ular product. Such a motive is sufficient to account

for the willingness of an agent to agree to the re-

quirement of an 85 per cent advance. He could even

profitably advance to the mianufacturer the full

retail list price and all carrying charges and yet

be well compensated when his commissions were

paid to him.

VIII.

THE RECORD CONTAINS THE CONTRACT.

Bearing in mind that there is no syllable in

this record impugning the good faith of the Ford

Motor Company and its agents in making the con-

tract under consideration, no valid reason exists
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why the contract should be interpreted otherwise

than by the usual tests or why it should not be con-

strued in accordance with the usual and ordinary

meaning of the language employed.

There is not even an ambiguity to which to at-

tribute a doubt as to the intentions of the parties.

To attribute to the parties some intention not to be

found in the language employed is to disregard

the contract actually made and clearly expressed,

and attribute to the parties something not shown

to have been even thought of, much less intended.

And why? The question can only be answered

on the theory that, for some reason not disclosed

by the record, the court has arrived at the conclu-

sion that the parties intended to violate the law,

and hence by reasoning backward it is concluded

that the parties did not intend those results which

alone can follow from the language of their written

contract, but something sinister, some evasion,

some device to conceal the real transactions, and

therefore that what the parties called a consign-

ment was actually a sale.

Having thus traveled in a circle to find a pre-

mise, the conclusion could easily be drav/n that the

Sherman law was violated and that the attempt by

the Ford Motor Company to fix the price at which

the automobiles made by it should be sold was

beyond its right.
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IX.

THE PRINCIPAL HAS THE RIGHT TO CON-
TROL ITS SALES AGENTS.

But a wide difference exists between the at-

tempt by a patentee to project its control over

prices to future sales after it has exercised the

right to vend secured by the patent laws, and the

power of a patentee to fix the prices at which its

sales agents shall sell and to describe the territory

within which the agent may act. This distinction is

clearly apparent to the court in the case of Wal-

thani Watch Co. v. Keene, 202 Fed. 225, 240:

"In the case of D. E. Virtue and Owa-

tonna Fanning Mill Co. v. Creamery Package

Mfg. Co. et al., 227 U. S. 8, 33 Sup. Ct. 202,

57 L. Ed. , decided by the Supreme Court

of the United States January 20, 1913, the

Owatonna Company was a manufacturer of

churns and butter workers under various

. patents owned by it, and in April, 1897, it

created the Creamery Package Manufactur-

ing Company, its sales agent of them, the

latter not manufacturing, v/hich the court

held it had the right to do, and that in so

doing it had the right to fix the prices at

which its sales agent should sell and the ter-

ritory in which it would sell, and even the
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purpose for which it should sell. The court

said:

*It is true they granted rights to the

Creamery Package Manufacturing Company,

and exclusive rights; but this was no viola-

tion of law. The owner of a patent has ex-

clusive rights—rights of making, using, and

selling. He may keep them or transfer them

to another—keep some of them and transfer

others. This is elementary; and, keeping it

in mind, there is no trouble in estimating

the character of such rights or their trans-

fer. Of course, patents and patent rights

cannot be made a cover for a violation of

law, as we said in Standard Sanitary Manu-

facturing Co. V. United States, ante. But

patents are not so used when the rights con-

ferred upon them by law are only exercised.'

"The case just cited has nothing to do

with restrictions, license agreements, or con-

tracts attempting to fix the prices of such

articles on resales when the sole right of

vending has once been exercised by the sales

agent. As stated, an exclusive sales agent of

the manufacturer under a patent is but exer-

cising the sole right to vend expressly con-

ferred by the patent statute."

Cole Motor Car Co. v. Hurst, 228 F. 280, C. C. A.,
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was case where, as in the case at bar, the lower

court held contracts to be "sales" and hence in

conflict with the anti-trust laws, and the Circuit

Court of Appeals, on an analysis of the terms and

conditions of the contract, reversed the case and

held the contracts to be consignments, and not in

restraint of trade.

Hurst was designated as "distributor." He had

to remit in full for all sales and the company sent

check weekly for commission due. If a sale, Hurst

would have held out his commission. The distrib-

utor was bound to insure in the name of company.

This presupposes an insurable interest and title

in the company. There were provisions for can-

cellation of the contract and return of unsold cars.

No conditions were attached to company's right to

take back machines whenever it chose to do so. The

company retained unqualified rights of dominion

and control which were inconsistent with the theory

that the transactions were sales.

Not only was the contract not contrary to anti-

trust laws, but the court said:

"On the contrary, its effect is to foster

the trade of the plaintiff company, and to

enhance its business, to make secure its re-

turns. This sort of arrangement is not ob-

noxious to the law. (Phillips v. Clement Co.,

125 F. 593.)
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"It will be seen that it was not a contract

which conveyed title to Hurst, and brought

his control of the machines under the opera-

tion of the Texas law. Surely the Cole Com-

pany had the right to determine that its

agents should sell its cars at its own prices."

No amount of care or thought could devise a

contract that would more clearly express an inten-

tion to create the relationship of principal and

agent between the Ford Motor Company and its

agents and provide for consignment of automobiles

to such agents, retaining to the Ford Motor Com-

pany, absolute control over the agents and their

dealings as such representatives, than the contract

now under review.

As was said in the last quotation:

"Surely the Cole Company had the right

to determine that its agents should sell its

cars at its own prices."

And why should not the same rule and reason

apply if we substitute for the words "Cole Com-

pany" the v/ords "Ford Motor Company" ?

We submit that language precisely applicable to

the case at bar was used in the case of Sturm v.

Boker, 150 U. S. 323, 37 L. ed. 1093-9:
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"It is too clear for discussion, or the cita-

tion of authorities, that the contract was not

a sale of the goods by the defendants to

Sturm. The terms and conditions under

which the goods were delivered to him im-

port only a consignment. The words 'con-

sign' and 'consignment' employed in the let-

ters were used in their commercial sense,

which meant that the property was commit-

ted or entrusted to Sturm for care or sale,

and did not by any express or fair implica-

tion mean the sale by the one or purchase

by the other."

Again,

"The contract in its terms and conditions

meets all the requirements of a bailment.

The recognized distinction between bailment

and sale is that when the identical article is

to be returned in the same or in some altered

form, the contract is one of bailment, and the

title to the property is not changed. * * *

"The agency to sell and return the pro-

ceeds, or the specific goods if not sold, stands

upon precisely the same footing, and does

not involve a change of title."

The case of Harris v. Coe, 71 Conn. 163, 41 Atl.

554, involved the construction of an oral contract
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concerning which evidence had been recieved in the

trial court. The Supreme Court said:

"Was the contract in question one of sale

or bailment? What the terms of the agree-

ment entered into by the parties were, is a

question of fact, upon which the decision of

the trial court is final. What the legal effect

of the provisions of the contract is, is a ques-

tion of law, which may be reviewed on

appeal."

And after reviewing the evidence and pointing

out the good faith of the parties and concluding

that the transactions showed a consignment for

sale, the court said:

"A consignment of goods for sale is ordi-

narily a bailment. The word 'consignment'

does not imply a sale. The very term impoKs

an agency, and that the title is in the con-

signor."

It will be seen that we are engaged in arguing

in behalf of a contract which not only has every

legal intendent in its favor, but is based upon sound

business judgment and experience, and is effective

to produce proper and desirable results. Because

the effect of such a contract generally applied to

all the representatives of the plaintiff and govern-

ing the distribution of its entire product of auto-
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mobiles, is to enable the plaintiff to fix a uniform

price at which all its automobiles shall be purchased

by the ultimate consumer, does not create such a

restraint of trade as to be violative of the Sherman

Law, and yet we can only explain the contention

that the contract is invalid by the assumption that

any arrangement under which a uniform price to

the consumer is fixed is violative of the Sherman

Lav/, and that a premise must be found from which

to deduce that conclusion, and the assumption that

the transaction was a sale and not a bailment af-

forded the necessary premise. But a uniform price

is not wrong in itself nor is it conclusive that there

is a violation of the Sherman Act.

X.

RECENT LEGISLATION BY CONGRESS MATE-
RIALLY AFFECTS THE RULES OF PUBLIC
POLICY APPLICABLE TO PRICE MAIN-
TENANCE CONTRACTS.

Congress, since the decision in the Miles case

and the Sanatogen case, has made some most im-

portant pronouncements on the subject under dis-

cussion in those cases—pronouncements having an

important bearing upon the so-called "Public policy

as to uniform prices."

Section tv/o of the Clayton Act (Effective Octo-

ber 15, 1914) condemns discrimination in prices
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between customers on the same commodity as un-

lawful, when employed to substantially lessen com-

petition or create a monopoly.

This is a most decided declaration of Congress

upholding the virtue of uniform prices and con-

demning the practice of making different prices to

different people for the same article.

Section 5 of the Federal Trade Commission Act

(Approved September 26, 1914) declares to be un-

lawful "unfair methods of competition."

Thus we have at the same session of Congress

two important declarations affecting the public pol-

icy of the United States on this subject—one up-

holding the policy of uniform prices and the other

condemning certain forms of competition.

Time was when any and all forms of competi-

tion were regarded as highly virtuous and worthy

of encouragement by the court.

But these declarations point out clearly that the

thing to be condemned is m^onopoly, whether pro-

duced by competition or combination.

Fundamentally this is the true and only inquiry

—Do the acts in question tend substantially to bring

monopoly? What then is monopoly? What consti-

tutes such a monopoly as to be subject to condem-
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nation by the courts? Do the acts under investiga-

tion tend substantially to bring about such a mo-

nopoly?

We submit no public good demands competition

in a single article of manufacture of a single maker,

where there are large numbers of manufacturers

in the same line, and when there is abundant active

competition in that line.

If uniformity of prices on the same article is

desirable, then any system of a manufacturer de-

signed to bring about such uniformity to the public

should be favorably construed to effectuate such

object, and should never be condemned unless

plainly in itself illegal, that is mala in se.

XL

A CONTRACT PRESUMED TO BE LA¥/FUL
UNLESS THE FACTS CLEARLY IN-

DICATE OTHERWISE.

It is our contention that the contract under con-

sideration contemplated a normal, a proper, and

customary relation between principal and agent,

and we submit to the court that

:

"A contract is not to be assumed to con-

template unlawful results unless a fair con-
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struction requires it upon the established

facts."

Cincinnati P. B. S. & P. Packet Co. v.

Bay, 200 U. S. 184, 50 L. ed. 432.

Hobbs V. McLean, 117 U. S. 567, 29 L. ed.

940.

"But if the articles of partnership were

fairly open to two constructions, the pre-

sumption is that they were made in subor-

dination to and not in violation of Section

3737; and if they can be construed consis-

tently with the prohibitions of the section

they should be so construed. For it is a rule

of interpretation that where a contract is

fairly open to two constructions, by one of

which it would be lawful and the other un-

lawful the former must be adopted."

In Bigelow v. Calumet & Hecla Mining Co., 167

Fed. at page 728, the Circuit Court of Appeals said

:

"But when the agreement or combination

in question does not in its terms provide for

the suppression of competition or the crea-

tion of a monopoly, nor bring about such a

result as a necessary legal consequence, but

requires further acts or conduct to bring

about such an unlawful result, some evidence
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of an unlawful intent becomes essential, that

the court may see that, if not stopped, a pro-

hibited restraint is likely to be created."

And further:

"The burden of showing acts and circum-

stances which establish the fact that an un-

lawful result is contemplated and will ensue,

unless checked, is upon those asserting the

illegality of the contract assailed.

"In Cincinnati P. B. S. & P. Packet Co. v.

Bay, 200 U. S., 179-184, 50 L. ed. 428, it is

cogently said, in respect to the question as

to whether a particular combination or

agreement will operate to produce an un-

lawful result under the anti-trust law, that

*a contract is not to be assumed to contem-

plate unlawful results unless a fair construc-

tion requires it upon the established facts.'

"

The contract between plaintiff and its agent is

clear and definite in language and precise in its

use of terms, and no word can be found therein

which even squints at a sale.

In fact the entire argument on which is based

the conclusion that the legal effect of the contract

is a sale to the agent begins and ends with Con-

dition 10 of the contract (transcript p. 21), which
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provides that the agent shall advance to the com-

pany eighty-five per cent of the list price of the

automobiles to be consigned to him and receive

fifteen per cent as his commission. The inconclu-

siveness of this reasoning to contradict the plain

language of the contract or to impeach the good

faith of the parties is apparent. It is a case of

basing an inference on an inference and drawing

thence a conclusion, a form of argument not to be

tolerated in legal proceedings.

We find pertinent in this connection another

quotation from Hobbs v. McLean, from which we

have just quoted:

"This is the plainly expressed meaning of

the partnership contract, and it is only by

a strained and forced construction that it

can be held to effect a transfer of Peck's

contract with the United States and to be a

violation of the statute."

The relation of the Ford Motor Company and

its agent is that of bailor and bailee for mutual

benefit, the subject of the bailment being the con-

signment of automobiles, and the object the employ-

ment to negotiate for sales by the bailor of its prop-

erty. The relation might well be termed that of

principal and factor—a relation long regarded as

beneficial in the transaction of business, and one
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whose legal effect has been defined by numerous

decisions. The property consigned is bailed and

remains in the ownership of the consignor until dis-

posed of by the consignee in pursuance of the

agency established by the fact of consignment.

The Ford Motor Company and its agents have

^ the right to select the conditions under which they

will contract, no matter how onerous those condi-

tions may seem to others.

XIL

IF THE AGENCY CONTRACT BE IGNORED
AND A SALE CONTRACT BE CONSTRUCT-
ED BY THE COURT IT WAS AT LEAST A
SALE SUBJECT TO CONDITIONS. SALES
SUBJECT TO CONDITIONS ARE VALID.

We have thus far discussed the contract as it

reads, and as the parties made it, and as we con-

tend it should be considered, there being nothing

in the record on which to impeach its good faith

or question its terms as expressing the actual rela-

tionship between the parties.

It is to be remembered that no evidence was

offered for the purpose of showing any violation

of the Sherman Law, and on this aspect of the case

we are restricted to the language of the contract

itself.



90

It is our position that the contract in question

is what it purports to be, an agency and consign-

ment contract, and that the Sherman Act has no

apphcation to the transactions disclosed by the

record in this case, but we are prepared to go fur-

ther and contend that even though it be conceded

for the purposes of argument that the contract is

capable of being interpreted as providing for sales

whereby the agent acquired" the full and complete

ownership of the automobiles consigned to him, yet,

that nevertheless the Sherman Law was not vio-

lated. Unless the court is prepared to eliminate

the contract in its entirety and itself construct for

the parties a new contract out of the tenth condi-

tion of the actual contract, the transaction was at

least a sale subject to conditions which must be

complied with by the purchaser and which can be

enforced against him.

XIII.

THE CONTRACT CONCERNED A PATENTED
PRODUCT.

It appeared from the record that Ford automo-

biles are manufactured under numerous letters pat-

ent of the United States, and these patents are enu-

merated in the contract. (Transcript pp. 58-59.)

As a preliminary it may be well to remind our-
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selves that a patentee is granted by the law broad

and exclusive rights. He may make, sell, or use or

not as he will. He may grant to others these rights

or any of them, or any part of them or of any of

them, and impose conditions on the exercise of the

rights granted.

All discussion of this proposition has led to

but one conclusion, as stated in Paper Bag Patent

Case, 210 U. S. 424, 52 L. ed. 1122:

"It shows that, whenever this court has

had occasion to speak, it has decided that an

inventor receives from a patent the right to

exclude others from its use for the time pre-

scribed in the statute. 'And, for his exclusive

enjoyment of it during that time, the public

faith is pledged.^ Chief Justice Marshall in

Grant v. Raymond, 6 Pet. 242-3."

And again in Bemet & Sons vs. National Harrow
Company, 186 U. S. 70, L. Ed. 1059, the Supreme

Court said:

"Notwithstanding these exceptions, the

general rule is absolute freedom in the use

or sale of rights under the patent laws of

the United States. The very object of these

laws is monopoly, and the rule is, with fev/
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exceptions, that any conditions which are

not in their very nature illegal with regard

to this kind of property, imposed by the

patentee and agreed to by the licensee for

the right to manufacture or use or sell the

article, will be upheld by the courts. The

fact that the conditions in the contracts keep

up the monopoly or fix prices does not render

them illegal."

The right of the patentee to sell the patented

article subject to conditions prescribed by contract

between the patentee and the vendee has been rec-

ognized by numerous decisions of the Supreme

Court, and restrictions thus created are v/ithin the

rights secured to the patentee by the patent laws

and not obnoxious to the Sherman law.

In the case of Keeler v. Standard Folding Bed

Co., 157 U. S. 657, 39 L. ed. 848, the court said:

"Where the patentee has not parted, by

assignment, with any of his original rights,

but chooses him.self to make and vend a

patented article of manufacture, it is obvi-

ous that a purchaser can use the article in

any part of the United States, and, unless

restrained by contract with the patentee, ban

sell and dispose of the same."
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After discussing several prior decisions as to

the rights of a patentee the court further said:

"The scope and effect of those decisions

were thus expressed by Mr. Justice Clifford,

in MitcheU v. Hawley, 83 U. S., 16 Wall. 547

'(21L. ed. 323):

" 'Patentees acquire by their letters pat-

ent the exclusive right to make and use their

patented inventions and to vend to others to

be used for the period of time specified in

the patent, but when they have made one or

more of the things patented, and have vended

the same to others to be used, they have

parted to that extent with their exclusive

right, as they are never entitled to but one

royalty for a patented machine, and conse-

quently a patentee when he has himself con-

structed a machine and sold it without any

conditions, .... and the consideration

has been paid to him .... must be un-

derstood to have parted to that extent with

all his exclusive right.'

"

In the preceding and follovdng quotations the

black-face are ours and call attention to the recog-

nition by the courts of the distinction we make that

it is only a sale without condition or restriction

that passes the patented article out from under
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the monopoly which the law secures to the pat-

entee.

In the Dick case (224 U. S. 1), the court said:

"By a sale of a patented article subject

to no conditions, the purchaser undeniably

acquires the right to use the article for all

the purposes of the patent, so long as it en-

dures. He may use it where, when, and how
he pleases, and may dispose of the same un-

limited right to another. This has long been

the settled doctrine of this and all patent

courts By such an unconditional

sale of the thing patented it is said to be

*no longer within the limits of the monopoly.

It passes outside of it, and is no longer un-

der the protection of the act of Congress.*

"In the cases cited above, as well as in

the leading case of Bloomer v. McQuewan,

14 How. 539, the statement that a purchaser

of a patented machine has an unlimited right

to use it for all the purposes of the inven-

tion, so long as the identity of the machine

is preserved, was made of one who bought

unconditionally; that is, subject to no speci-

fied limitation upon his right of use."

And further:

I



95

"An absolute and unconditional sale oper-

ates to pass the patented thing outside the

boundaries of the patent, .... The

rule and its reason is thus stated in Robin-

son on Patents, Vol. 2, §824:

The sale must furthermore be uncon-

ditional. Not only may the patentee impose

conditions limiting- the use of the patented

article, upon his grantees and express licen-

sees, but any person having the right to sell

may, at the time of sale, restrict the use of

his vendee within specific boundaries of

time or place or method, and these will then

become the measure of the implied license

arising from the sale.'
"

Further

:

"We repeat. The property right to a

patented machine may pass to a purchaser

with no right of use, or with only the right

to use in a specified way, or at a specified

place, or for a specified purpose. The un-

limited right of exclusive use which is pos-

sessed by and guaranteed to the patentee will

be granted if the sale be unconditional."

And in the same case the court said:

"Where, then, is the line between a law-
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ful and an unlawful qualification upon the

use? This is a question of statutory con-

struction. But with what eye shall we read

a meaning into it? It is a statute creating

and protecting a monopoly. It is a true mo-

nopoly, one having its origin in the ultimate

authority, the Constitution. Shall we deal

with the statute creating and guaranteeing

the exclusive right which is granted to the

inventor with the narrow scrutiny proper

when a statutory right is asserted to uphold

a claim which is lacking in those moral ele-

ments which appeal to the normal man? Or

shall we approach it as a monopoly granted

to subserve a broad public policy, by which

large ends are to be attained, and therefore

to be construed so as to give effect to a

wise and beneficial purpose? That we must

neither transcend the statute, nor cut down

its clear meaning, is plain. In E, Bement &
Sons V. National Harrow Co., 186 U. S. 70,

89-92, 46 L. ed. 1058, 1068, 1069, 22 Sup. Ct.

Rep. 747, this court quoted with approval the

language of Chief Justice Marshall in Grant

V. Raymond, 6 Pet. 218, 241, 8 L. ed. 376, 384.

Concerning the favorable view which the law

takes as to the protection extended to the

exclusive right, the court, through Chief Jus-

tice Marshall, said:
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" It is the reward stipulated for the ad-

vantages derived by the public for the ex-

ertions of the individual, and is intended as

a stimulus to those exertions. The laws

which are passed to give effect to this pur-

pose ought, v/e think, to be construed in the

spirit in which they have been made; and to

execute the contract fairly on the part of

the United States, v/here the full benefit has

been actually received, if this can be done

v/ithout transcending the intention of the

statute, or countenancing acts which are

fraudulent or may prove mischievous. The

public yields nothing which it has not agreed

to yield, it receives all which it has con-

tracted to receive. The full benefit of the

discovery, after its enjoyment by the dis-

coverer for fourteen j^ears, is preserved; and

for his exclusive enjoyment of it during that

time the public faith is pledged.^

"

And further, in discussing the prior case of E.

Bement & Sons against National Harrmv Company,

186 U. S. 70, the court said:

"In E. Bement & Sons there was in-

volved the legality of certain contracts be-

tween patentees of and dealers in patented

harrows. The purpose and effect of the com-

bination and of the contracts between the
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parties was to fix and keep up the prices

at which licensees might sell the patented

harrows. It was claimed that the combina-

tion and contracts were obnoxious to the

Sherman act; but, upon the other side it

was said that as the contracts concerned

only the sale of patented articles, that that

act did not apply. The character of the

monopoly granted under the patent act was

therefore involved. Touching the right of

the patentee to exclude all others from the

use of his invention, the court quoted with

approval what was said in the Button-

Fastener Case, 77 Fed. 288, as follows:

" *If he see fit, he may reserve to him-

self the exclusive use of his invention or dis-

covery. If he will neither use his device nor

permit others to use it, he has but sup-

pressed his own.'

"

"In that case the question was not one of

infringement, but one arising in a suit to en-

force certain contracts directly restraining

commerce in patented articles which were

claimed to violate the Sherman law, although

the agreements covered only patented ar-

ticles. The court, after referring to the ex-

ceptions to the patentee's monopoly resulting
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from conflict with the police power of the

state, said:

" 'Notwithstanding these exceptions, the

general rule is absolute freedom in the use

or sale of rights under the patent laws of

the United States. The very object of these

laws is monopoly, and the rule is, with few

exceptions, that any conditions which are not

in their very nature illegal with regard to

this kind of property, imposed by the pat-

entee and agreed to by the licensee for the

right to manufacture or use or sell the

article, will be upheld by the courts. The

fact that the conditions in the contracts keep

up the monopoly or fix prices does not ren-

der them illegal.'

"Now if this was a suit to recover dam-

ages upon the contract not to use the ma-

chine except in connection with other ar-

ticles proper in its use, made by the patentee,

the only possible defense would be that the

agreement was one contrary to public policy,

in that it affected freedom in the sale of

such articles to the user of such machines.

But that was the nature of the defense made

to the suit to enforce the agreements under

consideration in the Bement case. The court

in that case found that the contracts did
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include interstate commerce within their

provisions and restrained interstate trade,

but with reference to the Sherman Act (26

Stat, at L. 209, chap. 647, U. S. Comp. Stat.

1901, p. 3200) said:

" 'But that statute clearly does not refer

to that kind of a restraint of interstate com-

merce which may arise from reasonable and

legal conditions imposed upon the assignee

or licensee of a patent by the owner thereof,

restricting the terms upon which the article

may be used and the price to be demanded

therefor. Such a construction of the act, we

have no doubt, was never contemplated by

its framers.'

"As to whether the restrictions upon sales

imposed by the agreements v/ere 'legal and

reasonable conditions,' the court said:

" 'The provision in regard to the price at

which the licensor would sell the article man-

ufactured under the license was also an ap-

propriate and reasonable condition. It

tended to keep up the price of the imple-

ments manufactured and sold, but that was

only recognizing the nature of the property

dealt in, and providing for its value so far

as possible. This the parties were legally

entitled to do. The owner of a patented ar-
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tide can, of course, charge such price as he

may choose, and the owner of a patent may
assign it or sell the right to manufacture

and sell the article patented upon the condi-

tion that the assignee shall charge a certain

amount for such article.'

"If the stipulation in an agreement be-

tween patentees and dealers in patented ar-

ticles, w^hich, among other things, fixed a

price below which the patented articles

should not be sold, would be a reasonable

and valid condition, it must follow that any

other reasonable stipulation, not inherently

violative of some substantive law, imposed by

a patentee as part of a sale of a patented

machine, would be equally valid and en-

forceable.

"The provision in regard to the price at

which the licensor would sell the article man-

ufactured under the license was also an ap-

propriate and reasonable condition. It tended

to keep up the price of the implements man-

ufactured and sold, but that was only recog-

nizing the nature of the property dealt in,

and providing for its value so far as pos-

sible. This the parties were legally entitled

to do. The owner of a patented article can.
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of course, charge such price as he may
choose, and the owner of a patent may as-

sign it or sell the right to manufacture and

sell the article patented upon the condition

that the assignee shall charge a certain

amount for such article."

In the Bement case it is held that a license to

make and sell can be burdened with restrictions on

the price at which the licensee can sell.

After such a licensee has paid the cost of man-

ufacture and the royalty to the patentee it is im-

possible to distinguish his position and title as to

the product from that of one who has acquired the

patented article from the patentee paying a price

which includes the same elements and is substan-

tially the same as that paid by a licensee, that is

to say, the cost of manufacture and a compensa-

tion to the patentee based on his ownership of the

patent.

And, as was said in the Bement case,

"The plaintiff, according to the finding

of the referee, was at the time when these

licenses were executed the absolute owner

of the letters patent relating to the float

spring tooth harrow business. It was there-

fore the owner of a monopoly recognized

by the Constitution and by the statutes of
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Congress. An owner of a patent has the

right to sell it or to keep it; to manufacture

the article himself or to license others to

manufacture it; to sell such article himself

or to authorize others to sell it."

That we have stated the correct rule is borne

out by the interpretation put on the Sanatogen and

Bobbs-Merrill decisions in some recent cases.

In American Graphophone Co. v. Boston Store,

225 Fed. 785, the court in quoting from those de-

cisions pointed out that in those cases there was

no question of contract but only of attempt to fix

prices by printed notices, and concluded:

"That an agent or vendee of a patentee

may, by direct covenant or agreement, be

bound to the observance of price restriction,

imposed as a condition upon which exclu-

sive right of sale by the patentee is being

exercised."

And in discussing the Bement case, which

settles the rights to impose price restrictions on a

licensee to make and sell, the court said:

"The covenant for price restriction in the

Bement and other cases referred to, although

found in a license to manufacture and sell,

was germane to the patentee's exclusive right
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of sale It is impossible, in my
judgment, to draw a tenable distinction be-

tween those cases and the case of a direct

sale by the patentee of his patented article."

The opinion of the Circuit Court of Appeals,

Seventh Circuit, in the case of Rubber Tire Wheel

Co. V. Milwaukee Rubber Works Co., 154 Fed. 359,

is full and convincing.

In that case the arrangement by which the pat-

entee sought to maintain prices, was attacked as

in violation of the Sherman act.

The court, in the course of its opinion, said:

"Under its constitutional right to regu-

late interstate commerce Congress made il-

legal 'every contract, combination in the

form of trust or otherwise, or conspiracy in

restraint of trade or commerce among the

several states,' and subjected to liability to

fine or imprisonment 'every person who shall

monopolize, or attempt to monopolize, or

combine, or conspire with any other person

or persons, to monopolize any part of the

trade or commerce among the several states.'

Congress, having created the patent law, had

the right to repeal or modify it, in whole or

in part, directly or by necessary implication.

The Sherman law contains no reference to
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the patent law. Each was passed under a

separate and distinct constitutional grant of

power; each was passed professedly to ad-

vantage the public; the necessary implica-

tion is not that one iota v/as taken away

from the patent law; the necessary implica-

tion is that patented articles, unless or until

they are released by the owner of the patent

from the dominion of his monopoly, are not

articles of trade or commerce among the

several states. The evils to be remedied by

the Sherman law are well understood. Ar-

ticles in which the people are entitled to

freedom of -trade were being taken as the

subject of monopoly; instrumentalities of

commerce between which the people are en-

titled to free competition v/ere being com-

bined. The means of effecting and the form

of the combination are immaterial ; the result

is the criterion. The true test of violation of

the Sherman law is whether the people are

injured, whether they are deprived of some-

thing to v/hich they have a right. Northern

Securities Co. v. United States, 193 U. S.

197, 24 Sup. Ct. 436, 48 L. ed. 679.

"The only grant to the patentee was the

right to exclude others, to have and to hold

for himself and his assigns a monopoly, not
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a right limited or conditioned according to

the sentiment of judges, but an absohite

monopoly constitutionally conferred by the

soveriegn lawmakers. Over and above an

absolute monopoly created by law, how can

there be a further and an unlawful monopoly

in the same thing? If plaintiff were the

sole maker of Grant tires, how could plain-

tiff's control of prices and output injure

the people, deprive them of something to

which they have a right? Is a greater in-

jury or deprivation inflicted, if plaintiff au-

thorizes a combination or pool to do what

plaintiff can do directly? To say yes means

that substance is disregarded, that mere

words confer upon the people some sort of

a right or interest counter to the monopoly,

when by the terms of the bargain the peo-

ple agreed to claim none until Grant's deed

to them shall have matured.

"None of the provisions of the contract,

in our judgment, touched any matter outside

of the monopoly under the patent. The con-

trol of prices and output, for reasons al-

ready stated, did not deprive the public of

any right."
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XIV.

A PRINCIPAL MA\ LAWFULLY CONTROL ITS

AGENTS -COMPETITION NOT
AFFECTED THEREBY.

It should be borne in mind that the case at bar

is not one where rival manufacturers of compet-

ing products seek to eliminate competition in the

sale of their products, but concerns only the mar-

keting of one independent porduct actively compet-

ing with scores of other automobiles of equal or

greater attractiveness. The distinction is pointed

out in the case of Blount Manufacturing Co. v. Yale

& Towns Manufacturing Co., 166 Fed. 555, where

owners of competing patents entered into an agree-

ment for the elimination of competition and the

pooling of profits. The court said of that:

"A contract whereby the manufacturers

of two independent patented inventions agree

not to compete in the same commercial field

deprives the public of the benefit of compe-

tition, and creates a restraint of trade."

But, the court also uses language which seems

to us to cover all that plaintiff could be charged

with having done in its attempt to regulate the

prices at which its product should be sold:
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"It seems self-evident that a contract

which is only co-extensive with the monopoly

conferred by letters patent, and which cre-

ates no additional restraint of trade or mo-

nopoly, does not conflict with the Sherman

act. The monopoly granted by letters pat-

ent is of a particular invention. Devices

thus protected by patents are as a matter

of fact in commercial competition with both

patented and unpatented devices."

Assuming that the contract in the case at bar

was a contract whereby the patentee sought to reg-

ulate the prices at which the patented article should

be sold, we contend that such a contract is only co-

extensive with the monopoly to which the patentee

is by law entitled. The contract does not restrain

trade beyond the life of the patent, or create any

additional restraint of trade beyond the privilege

which the patentee unquestionably has to vend the

patented article or refrain therefrom and refuse to

the public the use of it.

As was said by the Supreme Court in Virtue v.

Creamery Package Mfg. Co., 227 U. S. 32, 57 L. ed.

393, 404:

"The owner of a patent has exclusive

rights,—rights of making, using, and selling.

He may keep them or transfer them to an-

i
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other,—keep some of them and transfer

others. This is elementary; and, keeping it

in mind, there is no trouble in estimating the

character of such rights or their transfer.

Of course, patents and patent rights cannot

be made a cover for a violation of law, as

we stated in Standard Sanitary Mfg. Co. v.

U. S., 226 U. S, 20, 57 L. ed. 107. But patents

are not so used when the rights conferred

upon them by law are only exercised. The

agreement of the 19th of April, 1897, con-

stituted, as we said, the Creamery P. M. Co.

a sales agent of the churns and butter work-

ers and fixed their list price."

And after further discussing the contracts al-

leged to be in restraint of trade the court said:

"The Owatonna Company did nothing

more in its contract with the Creamery Pack-

age Mfg. Co. than to make that company its

exclusive sales agent, and this was no viola-

tion of law But, be that as it

may, we repeat, patent rights may be con-

veyed partially or entirely, and the monopoly

of use, of manufacture, or of sale, is not one

condemned by law."

In the Dick case the court further used this per-

tinent language:
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"The market for the sale of such articles

to the users of his machine, which, by such

a condition, he takes to himself, was a mar-

ket which he alone created by the making

and selling of a new invention. Had he kept

his invention to himself, no ink could have

been sold by others for use upon machines

embodying that invention. By selling it sub-

ject to the restriction, he took nothing from

others, and in no wise restricted their legiti-

mate market."

Suppose the Ford Company had itself rented

stores or garages in each of the towns where it

desired to have its automobiles sold and put in

charge there of its employees, and secured by bor-

rowing from local banks the money it might need,

pledging as security therefor the automobiles

shipped to the local garage, certainly no question

would or could be raised as to its right to instruct

those employees as to their duties, including the

prices at which they could sell automobiles. Here

certainly would be no restraint of trade.

And the situation is legally in no way differ-

ent where the Ford Motor Company selects and

appoints a local man as an agent and consigns

automobiles to him to find buyers therefor to whom
it can sell, and requires that agent to maintain a

garage and shop for giving service to Ford owners
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and receives from that agent by way of advances

against consignments of automobiles such sums of

money as may be agreed upon.

Such an agent is no less under the direction and

control of the Ford Motor Company than an em-

ployee sent out from the factory. The principal

is certainly not prohibited by any rule of law from

dictating the prices at which its automobiles shall

be sold by its agents, nor is the situation altered

by the fact that there are hundreds of similar

agents all governed by identical contracts.

By the contract shown in this record the rela-

tionship created is that of principal and agent and

if the contract is interpreted by the usual canons

of interpretation, no other meaning can be found

in it.

Nothing in this record justifies the suspicion

of an attempt to evade any law. The fact that

the Ford Motor Company is a very large concern,

that its production of automobiles is enormous,

that its agents are very many, surely is not yet a

violation of law.

"There is no limit in this country to the

extent to which a business may grow."

United States v. Eastman Kodak Co., 226

Fed. 80. United States v. International Har-

vester Co., 214 Fed. 1000.
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We respectfully submit that the conclusion that

the Sherman law is violated by the contract under

consideration can only be explained by the mere

bigness of the transactions involved. Having ar-

rived at the conclusion that the Sherman law was

violated, a premise could be found for that con-

clusion only by holding that there was no agency

or consignment but rather a sale by the pretended

principal to the alleged agent, and hence a mere

device to evade the Sherman law.

XV.

RESTRICTED OR CONDITIONAL SALES.

But the premise is not sufficient to support the

conclusion.

The agent, if he be held a buyer, did not buy

for use but only for resale, and the transaction was

a sale subject to restriction, not an unconditional

sale, and no appellate court has yet denied the pat-

entee the right by contract to impose conditions on

the disposition that a purchaser for resale and

not for his own use may make of the patented ar-

ticle. The right to refuse to sell at all is beyond

question, and that right includes the right to make

any kind of a partial or restricted sale that may

be agreed on.
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The market for Ford automobiles was one cre-

ated by the Ford Motor Company and as the Su-

preme Court said in the Dick case, in the last quo-

tation just made:

"was a market which he alone created by the

making and selling of a new invention."

And again:

"By selling it subject to the restriction,

he took nothing from others and in no wise

restricted their legitimate market."

And in further discussing this right of a pat-

entee to sell or refuse to sell the court further

said in the Dick case

:

"This was pointed out in the Paper Bag

case, where the inventor would neither use

himself nor allow others to use, and yet was

held entitled to restrain infringement, be-

cause he had the exclusive right to keep all

others from using during the life of the pat-

ent. This larger right embraces the lessor

of permitting others to use upon such terms

as the patentee chooses to prescribe. It

must not be forgotten that we are dealing

with a constitutional and statutory monop-

oly. An attack upon the rights under a pat-

ent because it secures a monopoly to make.
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to sell and to use, is an attack upon the whole

patent system. We are not at liberty to

say that the Constitution has unwisely pro-

vided for granting a monopolistic right to

inventors, or that Congress has unwisely

failed to impose limitations upon the invent-

or's exclusive right of use. And if it be

that the ingenuity of patentees in devising

ways in which to reap the benefit of their

discoveries required to be restrained. Con-

gress alone has the power to determine what

restraints shall be imposed. As the law now

stands, it contains none, and the duty which

rests upon this and upon every other court

is to expound the law as it is written. Ar-

guments based upon suggestions of public

policy not recognized in the patent laws are

not relevant. The field to which we are in-

vited by such arguments is legislative, not

judicial. The decisions of this court, as we

have construed them, do not so limit the

privilege of the patentee, and we could not

so restrict a patent grant without overrul-

ing the long line of judicial decisions from

circuit courts and circuit courts of appeal,

heretofore cited, thus inflicting disastrous

results upon individuals who have made large

investments in reliance upon them.

"The conclusion we reach is that there
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is no difference, in principle, between a sale

subject to specific restrictions as to the

time, place, or purpose of use, and restric-

tions requiring a use only with other things

necessary to the use of the patented article

purchased from the patentee.

"Some of them concern sales subject to

a restriction upon the price upon resale, and

others relate to a requirement that the ar-

ticle sold shall be used only in connection

with certain other things to be bought from

the patentee. We deem it well, however, to

refer to the opinion of the circuit court of

appeals of the eighth circuit, delivered by

Judge (now Mr. Justice) Van Devanter in

National Phonograph Co. v. Schlegel, cited

above, because it draws so clearly the dis-

tinction between a conditional and an un-

conditional sale of a patented article. Speak-

ing for the court, Judge Van Devanter said:

' "An unconditional or unrestricted sale

by the patentee, or by the licensee authorized

to make such sale, of an article embodying

the patented invention or discovery, passes

the article v/ithout the limits of the monop-

oly, and authorizes the buyer to use or sell it

without restriction: but to the extent that
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the sale is subject to any restriction upon

the use or future sale, the article has not

been released from the monopoly, but is

within its limits, and, as against all who

have notice of the restriction, is subject to

the control of whoever retains the monopoly.

This results from the fact that the monopoly

is a substantial property right conferred by

law as an inducement or stimulus to useful

invention and discovery, and that it rests

with the owner to say what part of this

property he will reserve to himself and what

part he will transfer to others, and upon

what terms he Vv^ll make the transfer.'

"

National Phonograph Co. v. Schlegel, 128 F.

733, from the opinion in which the Supreme Court

took the quotation above repeated, and gave to it

the stamp of its approval, was a case where a

contract was entered into binding a purchaser not

to resell for less than certain named prices, or to

any other dealer who did not sign a contract, and

it was held that such contract was valid and en-

forcible in a suit to restrain future violations of

the contract.

The Ford Motor Company is given by law a

monopoly under its patent enumerated in the con-

tract in question. It is entitled to refrain from

making, or vending, or using the patented article,



117

and it is entitled to prescribe the conditions under

which it will permit others to make, sell or use,

and no steps which it may take to protect those

rights can be obnoxious to the Sherman law.

XVI.

DISTINCTION BETWEEN RIGHT TO
CONTROL SALES AND PRICES BY CON-
TRACT AND ATTEMPT TO DO SO BY
NOTICE.

We pass now to the distinction apparent in the

leading cases between what may be done by a con-

tract between parties in privity and what cannot be

done by attaching a notice to an article sold. This

distinction is apparent in many of the cases we have

hereinbefore discussed, and we have been at some

pains to call attention to it.

THE SANATOGEN AND MILES MEDI-
CAL COMPANY CASES DISTINGUISHED.

The case of Dr. Miles Medical Company v. John

D. Park & Sons, 220 U. S. 373, did not involve pat-

ented ai*ticles, or rights under the patent law. The

other case,—Bauer v. O'Donnell, 229 U. S. 1-10, 57 L.

ed.. 1041-3,—contains no mention of the Sherman Act

and was a suit to restrain the alleged infringement
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of a patent by a retail dealer in selling at a price less

than that marked on the package.

In the Miles Medical Company case the articles

sold were made under a secret process but not pro-

tected by any letters patent. In that case the Court

said in this connection

:

''First. The first inquiry is whether there

is any distinction, with respect to such restric-

tions as are here presented, between the case

of an article manufactured by the owner of a

secret process and that of one produced under

ordinary conditions. The complainant urges

an analogy to right secured by letters patent.

E. Bement & Sons v. National Harrow Co.

186 U. S. 70, 46 L. ed. 1058, 22 Sup. Ct. Rep.

747. In the case cited, there were licenses for

the manufacture and sale of articles covered

by letters patent, with stipulations as to the

prices at which the licensees should sell. The

Court said, referring to the act of July 2, 1890

(p. 92) : *But that statute clearly does not re-

fer to that kind of a restraint of interestate

commerce which may arise from reasonable

and legal conditions imposed upon the as-

signee or licensee of a patent by the owner

thereof, restricting the terms upon which the

article may be used and the price to be de-

manded therefor. Such a construction of the
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act we have no doubt was never contemplated

by its framers.'

"But whatever rights the patentee may en-

joy are derived from statutory grant under

the authority conferred by the Constitution.

"The complainant has no statutory grant.

So far as appears, there are no letters patent

relating to the remedies in question. The

complainant has not seen fit to make the dis-

closure required by the statute and thus to

secure the privileges it confers. Its case lies

outside the policies of the patent law, and the

extent of the right which that law secures is

not here involved or determined."

(Black-face ours.)

Packages of "Sanatogen" were marked with a

notice that they were not to be sold by retailers at

less than $1.00 per, and infringement of the patent

was charged against a retailer who sold for less.

All that was decided v/as that there had been no

infringement, and that the Sherman law was not in-

volved.

The Court in the course of its decision said:

"The patentee relies solely upon the notice
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quoted to control future prices in the resale

by a purchaser of an article said to be of great

utility and highly desirable for general use.

The appellee and the jobbers from whom he

purchased were neither the agents nor the li-

censees of the patentee."

(Black-face ours.)

It was held that the holder of the patent could not

thus control the price. Where purchase was made

from one who had full title and right of disposition

it passed free from price restriction.

It will be noted by the quotation that the Court

carefully discriminates from a situation where the

vendor is an agent of the patentee imposing the price

restriction, and hence the case not only is not an

authority for the respondents, but inferentially sup-

ports our contention that a patentee can, by proper

contract, make a sale on condition, or create an

agency for future sale, and retain the right to fix

the price at which the user may buy, and bring the

patentee and buyer into immediate relationship of

vendor and vendee through an agent selected by the

vendor.

There was no question in the 'Sanatogen" case

of the violation by the retailer of a direct contract

with the holder of the patent and the case did not

decide that the holder of the patent could not con-
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tract directly with the retailer as to the price at

which the patented article should be sold to a user.

That case did not hold it illegal to attempt to fix

the re-sale prices of the patented articles—but only

that the attempt in that instance was not successful

because it was a mere notice, not binding on

strangers under the circumstances.

That case did not pretend to overrule numerous

prior cases holding that it is entirely competent and

proper to establish a monopoly in a patented article.

It only said that it could not be done by a notice.

That case did not attempt to revolutionize and

overturn the law giving the patentee the exclusive

right to vend the article. It merely said that in that

case he had exhausted his right to vend when he

sold at his full price, and that a mere notice did not

qualify or restrict the title thus sold.

Note the important distinction. In the Dr. Miles

case the Court held it was illegal and unlawful to at-

tempt to control re-sale prices of unpatented arti-

cles, because contrary to the anti-monopoly laws.

But in the Sanatogen case the Court did not hold

that it was illegal or unlawful to control re-sale

prices of patented articles, but only that the parti-

cular plan was not effective.
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It has always been lawful to monopolize a pat-

ented article. "Its very nature is that of a monop-

oly" says the Bement case.

The Sanatogen case was a suit against sub-ven-

dees to compel them to obey a notice, which notice

was in distinct opposition to the title vended. This

is a case to compel respect for signed contracts, con-

tracts absolutely lawful in themselves.

XVII.

OTHER CASES DISTINGUISHED.

Standard Sanitary Mfg. Co. v. U. S. 226 U. S.

20-49, 57 L. ed. 107.

Was a suit by the Government to enjoin violation

of the Sherman Act. There was a combination of a

large number of manufacturers and several patents

and a combination to control trade contrary to the

Sherman law.

The fact that patent rights were held by some or

all of the defendants was held not enough to enable

the defendants to escape the law.

Even where the question of patent monopoly is

involved, however, a system of uniform trade agree-

ments based upon the use of a patented invention
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which transcends what is necessary to protect such

monopoly, and which practically controls the output

and dictates the prices from producer to consumer

on nearly all sides of sanitary enameled iron-ware

throughout the country as illegal and void. This was

an attempt under cover of patent rights to control

trade on articles not covered by any patents.

In Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 52 L.

ed. 1086, suit was brought to restrain the sale of a

copyrighted book at retail at less than $1.00 for each

copy, basing it on a printed notice in the book.

As the Court said:

"The facts disclose a sale of a book at

wholesale by the owners of the copyright, at

a satisfactory price, and this without agree-

ment between the parties to such sale obligat-

ing the purchaser to control future sales, and

where the alleged right springs from the copy-

right law alone."
*****

"In this case the stipulated facts show that

the books sold by the appellant were sold at

wholesale, and purchased by those who made

no agreement as to the control of future sales

of the book, and took upon themselves no obli-

gation to enforce the notice printed in the

book." *****
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"In our view the copyright statutes, while

protecting the owner of the copyright in his

right to multiply and sell his production, do

not create the right to impose, by notice, such

as is disclosed in this case, a limitation at

which the book shall be sold at retail by fu-

ture purchasers, with whom there is no priv-

ity of contract."

(Black-face ours.)

The decision in the Bobbs-Merrill case, as well as

in the Sanatogen case, was grounded solely upon the

principle that the owner of a patent or copyright

cannot qualify the title passed by means of a mere

nrotice attached to the chattel, so as to restrict third

persons in the sale of such articles.

In the case of Straus v. American Publishing

Company, 231 U. S. 222, 58 L. ed. 192, there was a

combination of seventy-five (75%) per cent of the

publishers and a majority of the booksellers in the

United States united in an agreement not to sell

copyrighted books (originally uncopyrighted as well)

to dealers who would not maintain prices and it v/as

held that where a copyrighted book had beer sold

and passed out from under the monopoly permitted

by law, the price could not be kept up by printed no-

tices of retail price attached to the book^

In the case of Victor Talking Machine Company
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V. Strauss, 230 Fed. 449, the Circuit Court of Appeals

followed the Dick rather than the Bobbs-Merrill and

Sanatogen cases, and held that the plaintiff was en-

titled to the relief prayed for by its bill, and could

maintain prices by a notice attached to the machine.

This case has recently been reversed by the Supreme

Court of the United States in an opinion not yet

printed, and which at this time it is not possible to

discuss, but it is to be assumed from the way in which

the Supreme Court has regarded these questions in

the Sanatogen, Bobbs-Merrill and other recent cases

that the reversal was based upon the distinction,

which we are urging in this case, between rights pro-

tected by direct contract and the attempt to restrict

the ultimate purchaser by a mere notice attached to

the machine.

In the case at bar, we are not aiiemptmg to claim

anything by reason of any notice, but only to main-

tain the integrity of a contract as between the par-

ties thereto.

We think we have quoted enough of the language

of the Courts to make plain our proposition that a

patented article does not pass out from under the

monopoly unless a sale or transfer has been uncondi-

tional and unrestricted, and by no possible manner

of interpretation can there be any escape from the

numerous conditions under which the Ford Motor

Company consigned automobiles to its agents.
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We may then sum up this branch of the argu-

ment by saying, FIRST, that under the contract,

whether construed as an agency contract or sale, the

automobiles had not passed out from under the mo-

nopoly of the patentee ; and, SECOND, that while it

could be conceded that parties competent to contract

may make any contract which they see fit, that no

Appellate Court has yet held that the Sherman Aact

was violated by a contract between the patentee and

his vendee restricting the price at which the patented

article may be sold, or the conditions under which

it may be used, or the territory within which it may
be sold.

In the Sanatogen case, which related to a pat-

ented article, it was held that the holder of the pat-

ent could not project his control forward to a sub-

sequent purchaser by notice printed on the package,

but there was not in that case any question of the

violation of a contract or of the prohibition of the

Sherman law.

In the Miles Medical Company case the Court

used this language:

"Nor can the manufacturer by rule and no-

tice in the absence of contract or statutory

right, even though the restriction be known to

purchaser, fix prices for future sales.

"Whatever right the manufacturer may
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have to project his control beyond his own

sales must depend not only upon an inherent

power incident to production and original

ownership, but upon agreement."

The black-face type in the quotations just made is

ours, for the purpose of calling attention to the fact

that the Court evidently recognized that by contract

the patentee can project his control beyond his own

sales.

This distinction has been recognized in cases of

which United States v. Kellogg Toasted Corn Flakes

Co. 222 Fed. 725-731, is an example. There the Court

called attention to the fact that Bobbs-Merrill Co. v.

Straus and Bauer v. O'Donnell were infringement

suits—the one under a copyright, and the other un-

der a patent and to that part of the decision in the

Bobbs-Merrill case where it was said that,

"There is no claim in this case of contract

limitation, nor license agreement controlling

the subsequent sale of the book."

In United States v. Keystone Watch Case Co. 218

Fed. 502-514, the Court said:

"The defendant company attempted to re-

strict the prices at which the v/holesaler or

jobber might sell to the retailer, and to this

end made a direct agreement with the jobber.
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As we understand the decisions, such an

agreement was within the company's lawful

rights. Certain material parts of the Howard
watch were covered by bona fide patents

taken out and used for a lawful purpose and

as the owner of these patents the company

had the right to make a direct agreement with

the jobbers whereby a minimum price was

fixed at which the jobber might sell."

XVIII.

THE DECISIONS OF THE COURTS IN

FRANCE, BELGIUM AND GERMANY ON
THIS IDENTICAL QUESTION RECOG-
NIZE THE DIFFERENCE BETWEEN A
CONTRACT REGULATING RE-SALE
PRICES AND A MERE NOTICE AT-

TACHED TO THE ARTICLE; AND THEY
UNIFORMLY HOLD THE CONTRACT
BINDING, BUT THAT A MERE NOTICE
IS INEFFECTIVE AND NOT BINDING.

See the cases collected in the publication recently

issued by the Department of Commerce of the United

States, Bureau of Corporations, entitled "TRUST
LAWS AND UNFAIR COMPETITION," issued by

the Government Printing Office in 1916.
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FRANCE:

"Agreements to maintain fixed re-sale

prices are regarded in France as legal and

binding. The merchant who cuts the re-sale

price after entering into such an agreement is

held to have committed an unlawful act, as

well as an act of unfair competition, against

those of his competitors who keep their agree-

ments. Such agreements to maintain re-sale

prices are binding only upon the parties to

the agreement. The manufacturer or distrib-

utor, except as noted above, has no ground for

action against a merchant who cuts prices if

he has not entered into a contract to maintain

it. The following cases will illustrate these

principles:

"A dealer in perfumery entered into an

agreement with the manufacturer not to sell

nor allow to be sold the products at prices be-

low those fixed as a minimum ***** The

Court sustained the right of the manufacturer

to sell his goods subject to such conditions as

he might impose upon the purchaser.

"The Society des Eaux minerales de Vittel

distributed to the trade a circular, fixing

prices ***** The Society brought suit
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against a certain Brunet for selling below the

fixed price. It was proved that Brunet bought

the bottles not from the plaintiff but from a

dealer who had not imposed any obligation

upon Brunet regarding a re-sale price. The

Court refused to consider the notice on the

label as binding upon dealers to maintain the

price noted thereon, and accordingly held that

since no contract existed between the parties

Brunet v/as free to resell his goods at prices

that suited him."

Trust Laws and Unfair Competition, pp. 579-580,

where are given the references to the cases.

BELGIUM:

"Defendant, a retailer, made a verbal con-

tract with plaintiff, a manufacturer, not to

sell his kind of little cigars below the price

fixed by the latter and marked on the box. It

was shown that defendant had broken this

contract. The Court awarded damages to the

plaintiff.
*****

"Defendant sold some little cigars below

the price marked on the box. The notice on

the box also stated that anyone not maintain-

ing this price, or, while maintaining the price,

depreciated the article by giving premiums.
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would be prosecuted. There was no contract

betw^een the parties to the suit or between the

defendant and the distributor to maintain

prices. The Court held that in reducing prices

defendant had not committed an unfair act

against the manufacturer.

"A retailer sold Pall Mall cigarettes at Ant-

werp and Brussels below the prices indicated

on the outside wrapper of the boxes. He had

not entered into any contract to maintain

prices. The Court decided, therefore, that he

was not guilty of unfair competition against

the manufacturer, holding that the right of

the merchant to dispose of his goods as he

sees fit is absolute if they have been legiti-

mately procured; that the notice on the goods

that they cannot be sold below a certain price

does not impose upon them a condition which

should be transmitted with them, and that,

while the seller can bind the purchaser not to

resell below a certain price, and this legal con-

tract is obligatory for the one who makes it,

it does not bind others than the contracting

parties. The Court further held that the de-

fendant had committed no unlawful act, since

it was not alleged that by conniving with cer-

tain purchasers he had obtained from them

the goods at prices permitting him to resell

at a profit below the fixed prices, causing
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them in his personal interest to break their

contract with plaintiff, nor had he done any-

thing to discredit the products.

"A similar action was brought against the

defendant in the above case for selling the

"Petit Larousse Illustre" dictionary below the

price fixed by the publishers. It was shown

that the plaintiffs had refused to deliver their

books to defendant, because he would not

agree to maintain the price, and that in spite

of this defendant had procured indirectly a

large number of copies which he sold below

the fixed price. The Court of Appeal did not

consider how the defendant procured the

books, but decided that he had not committed

an act of unfair competition in cutting the re-

sale prices, since he was not bound by any

contract.

"An association of manufacturers of phar-

maceutical products sought to maintain a

fixed price by various tactics, such as refus-

ing to deliver to dealers not parties to the

agreement, or deliveries to them only at the

price fixed for sale to the public, so that it

was impossible for them to make any profit.

The Court held that while the manufacturer

or proprietor of a product is free to sell it at

any price that he chooses or to refuse to sell
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it at all, and can also impose upon the pur-

chaser the condition not to resell except at a

fixed price, and concerted tactics of the de-

fendant association were a restraint of the

freedom of commerce and industry."

Trust Laws and Unfair Competition, pp. 592-593,

where are cited the authorities quoted.

GERMANY:

"Contracts by which producers bind the

persons to whom they sell not to resell at lers

than a fixed minimum price are considered

legal in Germany and the breach of such con-

tracts constitutes an act of unfair competition

which affords a ground for injunction and the

recovery of damages. *****

"A retailer who was not bound by contract

sold some goods below the retail price fixed

by the factory. The factory brought suit un-

der section 1 of the law of 1909, Sec. 826 of the

Vicil Code, on the ground that the defendant

was cognizant that all of the customers of the

factory were bound not to sell below a fixed

price. The court rejected this view and held

that a factory could not prohibit a third party

with whom it had no contract from selling its

products at a lower price than the minimum
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which it had fixed, for the goods might have

been secured from some middleman who was

not bound by the party who bought the goods

from the factory.

The Court said in part:

"In any case we cannot agree with plain-

tiff that an act repugnant to good morals is

involved merely in the reselling of the goods

for less than the price imposed by the plain-

tiff upon his customers. The defendant has

the right to sell the goods, which he has pro-

cured in an honest way, at any price satisfac-

tory to him. If he is to act in a manner con-

trary to good morals, an element of unfair-

ness must be involved, such as causing the

party from whom the goods were purchased

to break his contract with the plaintiff. In

the absence of such an element, such agree-

ments between manufacturers and whole-

salers would, from the standpoint of the plain-

tiff, have, so to speak, a material effect, and a

shackling of business would result which

would be altogether unendurable, and which

in certain cases might itself even be consid-

ered as repugnant to good morals." *****

In another case of the same kind the defendant

in selling cigarettes at a discount, removed the iden-
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tifying number, so that it was impossible for the

exclusive agent to ascertain v/hich middleman was

breaking his contract by not binding sub-dealers.

The Court held that the defendant had committed

an act repugnant to good morals by wilfully abetting

the breach of contract of his suppliers, by buying at

various times from them the cigarettes of the plain-

tiff sold in violation of the agreement made with the

plaintiff, by removing the identifying number in or-

der to prevent anyone from finding out his source

of supply, and by selling the goods at less than the

fixed price. Such acts, the Court held, were not in

harmony with the rules of propriety observed by all

just and reasonable men and were a violation of sec-

tion 1.

Trust Laws and Unfair Competition, pp. 651-

652, where are cited the authorities quoted.

In considering the Miles Medical Company and

"Sanatogen" cases and their application in a case

involving a different state of facts, or rather a total

absence of the facts on which those decisions depend,

it is well to bear in mind the observation of the Court

in the "Sanatogen" case that,

"No more is to be decided in each case than is

directly in issue."
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XIX.

TO SUPPORT THE CONTENTION IN

THIS CASE IT WILL BE NECESSARY TO
DECIDE THAT A PRINCIPAL CANNOT
MAKE IDENTICAL CONTRACTS V/ITH

A LARGE NUMBER OF AGENTS AND
CONTROL THEIR CONDUCT AS SUCH
AGENTS IF TO DO SO WILL FORBID
THOSE AGENTS FROM COMPETING
WITH EACH OTHER AND THEREBY
WITH THE PRINCIPAL HIMSELF.

But if the Court finds itself able to disregard the

contract and convert a consignment into an absolute

sale, it will further be necessary, to support the de-

cree, to hold that a patentee cannot by contract re-

strict the price at which the party contracting may

sell the patented article, a limitation never hereto-

fore imposed.

We have discussed these phases of the case thus

fully, and may well conclude this part of our argu-

ment by quoting from the Button Fastner case (77

Fed. 288-294), which has met the approval of the

Supreme Court:

"Upon v/hat authority are we to circum-

scribe the exercise of the privileges awarded

a patentee? In considering any question in
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respect of restraints upon the liberty of con-

tracting, imposed by principles of public pol-

icy, we should bear in mind that very high

considerations of public policy are involved in

the recognition of a wide liberty in the making

. of contracts; this caution v/as well expressed

by Sir George Jessell in Registering Co. v.

Sampson, L. R. 19 Eq. 462-465, who said:

'It must not be forgotten that you are

not to extend arbitrarily those rules which

say that a given contract is against public

policy, because, if there is one thing which,

more than another, public policy requires,

it is that men of full age and competent

understanding shall have the utmost lib-

erty of contracting, and that their con-

tracts, when entered into freely and volun-

tarily, shall be held sacred, and shall be en-

forced by courts of justice. Therefore,

you have this paramount public policy to

consider,—that you are not lightly to in-

terfere with this freedom of contract.'

"Especially is this caution applicable wlien

we sit in judgment upon the limitations which

a patentee may put upon the use of his inven-

tion."

Under any view of the contract there was no un-

due restraint of trade.
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XX.

APPLICATION OF THE RULE OF REASON.

We are now ready to advance with the argument

a step further and submit that it is immaterial

whether the contract under discussion created an

agency or effected a sale, for the reason that under

the rule of reason as laid down by the Supreme

Court in the Standard Oil and Tobacco cases the

Sherman law has not been violated.

We submit that the contract between the plain-

tiff and its agents does not restrain trade v/ithin the

meaning of the Sherman Act but is only a reasonable

provision for the conduct and extension of plaintiff's

business and the sale of its products. While the con-

tract fixes the prices at which Ford automobiles can

be sold to the public, that is not the only or the prin-

cipal end sought but is only incidental.

Plaintiff seeks by its agency contract, among

other things, to be represented by agents who will

not only advance the sale of Ford automobiles but

at the same time maintain the standard of service

and accommodation to Ford owners which is so im-

portant to the popularity of an automobile and more

than anything else promotes its sale.

"A. I made it a point after calling on the

i
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agents in each town, in my spare moments to

call on the Ford owners, v/ho owned Ford cars,

and in a round-about way, without disclosing

my identity, find out the kind of service they

were getting from the agents in that particu-

lar district or locality; whether the service

was good, or whether they had over-charged

them, and whether they v/ere taken care of

in parts and evei^thing that would be of bene-

fit to the Ford owner. I considered it my duty

when I was with the company to do that as a

protection to the man who owned the car."

(Transcript p. 286.)

In this connection v/e can well quote the language

used by the Circuit Court of Appeals for the eighth

circuit, speaking by Judge Sanborn, in the case of

Joseph P. Whitwell v. Continental Tobacco Company

et al. (125 Fed. 454), 64 L. R. A. 694, 695, 697:

"If, on the other hand, it promotes, or but

incidentally or indirectly restricts, competi-

tion, while its main purpose and chief effect

are to foster the trade and to increase the

business of those who make and operate it,

then it is not a contract, combination, or con-

spiracy in restraint of trade, within the true

interpretation of this act, and it is not sub-

ject to its denunciation. Hopkins v. United

States, 171 U. S. 578, 592, 43 L. ed. 290, 296, 19
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Sup. Ct. Rep. 40; Anderson v. United States,

171 U. S. 604, 616, 43 L. ed. 300, 306, 19 Sup. Ct.

Rep. 50; United States v. Joint Traffic Asso.

171 U. S. 505, 568, 43 L. ed. 259, 287, 19 Sup. Ct.

Rep. 25; Addyston Pipe & Steel Co. v. United

States, 175 U. S. 211, 245, 44 L. ed. 136, 149.

"In the contract, combination, or conspir-

acy which is charged against the defendants

in this case there is nothing of this character.

The tobacco company is a manufacturer and

trader, and McNie is its employee. Conced-

ing, for the purpose of the argument only, but

not deciding, that there may be a contract,

combination, or conspiracy in restraint of

trade between an employer and his employee,

no such contract, combination, or conspiracy

between them can be a violation of this law,

unless it is in restraint of interstate com-

m.erce; and the only combination charged

against the defendants is their combination

to make sales of the commodities of the to-

bacco company profitable to purchasers to

those persons only who refrain from dealing

in the wares of their competitors. The two

defendants in this case have never 'oeen and

never intended to be competitors. There has

never been any competition, actual or possible,

between them, and hence no competition be-
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tween them is or can be restrained by their

combination to conduct the trade of the to-

bacco company. The contract, combination,

or conspiracy charged against them did not

restrict competition between them and the in-

dependent manufacturers or dealers who, ac-

cording to the complaint, were their competi-

tors, because it left the latter free to select

their purchasers and to fix the prices of their

goods and the terms at v/hich they would dis-

pose of them to all intending purchasers."

And the same Court speaking again by the same

judge said in Phillips v. lola Portland Cement Co. 125

Fed. 594, 595:

"***** The only defendant served

with process, answered that the contract was

illegal and void under Act Cong. July 2, 1890,

c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p.

3200), because it provided that Parr & Co.

should not sell the cement, ship it, or allow it

to be shipped, without the State of Texas.

"It is now settled by repeated decisions of

the Supreme Court that the test of the vali-

dity of a contract, combination, or conspiracy

challenged under the anti-trust law is the di-

rect effect of such a contract or combination

upon competition in commerce among the

states. If its necessary effect is to stifle com-
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petition, or to directly and substantially re-

strict it, it is void. But if it promotes, or only

incidentally or indirectly restricts competition

in commerce amoAg the states, v/hile its main

purpose and chief effect are to foster the trade

and enhance the business of those who make

it, it does not constitute a restraint of inter-

state commerce v/ithin the meaning of that

law, and is not obnoxious to its provisions.

This act of Congress must have a reasonable

construction. It was not its purpose to pro-

hibit or to render illegal the ordinary con-

tracts or combinations of manufacturers,

merchants, and traders, or the usual devices

to which they resort to promote the success

of their business, to enhance their trade and

to make their occupations gainful, so long as

those combinations and devices do not neces-

sarily have a direct and substantial effect to

restrict competition in commerce among the

states. Hopkins v. U. S. 171 U. S. 578, 592,

19 Sup. Ct. 40, 43 L. ed. 290; Anderson v. U. S.

171 U S. 604, 616, 19 Sup. Ct. 50, 43 L. ed. 300;

U. S. V. Joint Traffic Assn. 171 U. S. 505, 568,

19 Sup. Ct. 25, 43 L. ed. 259; Addyston Pipe &
Steel Co. V. U. S. 175 U. S. 211, 245, 20 Sup. Ct.

96, 44 L. ed. 136; U. S. v. Trans-Missouri

Freight Assn. 166 U. S. 290, 339, 340, 342, 17

Sup. Ct. 540, 41 L. ed. 1007; U. S. v. Northern

Securities Co. (C. C.) 120 Fed. 721, 725. The
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application of this rule to the facts of the case

in hand leaves no doubt that there was noth-

ing in the contract before us obnoxious to the

provisions of the anti-trust law of 1890. The

Tola Cement Company had no monopoly of

the manufacture or sale of cement in the

United States. It v/as surrounded by compet-

ing manufacturers, and the contract which it

made with Parr & Co., of Galveston, had no

direct or substantial effect upon com.petition

in trade among the states. It left the manu-

facturers who were competing with the plain-

tiff for the trade of the country free to select

their customers, to fix their prices, and to dic-

tate their terms for the sales of the commodi-

ties they offered, so that in this regard no re-

straint Vv'hatever was imposed."

The rule applicable is summed up in Bigeiow v.

Calumet & Hecla Mining Co. 167 Fed. 704-712, where

the Court said:

"We are brought to the question whether

the necessary effect of the alleged combination

is to restrain trade or create a monopoly. It

is settled that a combination does not violate

the Federal statute merely because it may in-

directly, incidentally, or remotely restrain

trade or tend towards monopoly. If its neces-

sary effect is to stifle or to directly and sub-
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stantially restrict interstate commerce, it falls

under the ban of the law. On the other hand,

if it only incidentally or indirectly restricts

competition, v/hile its main purpose and chief

effect are to promote the business and in-

crease the trade of the consumers, it is not

denounced or voided by that law. U. S. v. E.

C. Knight Co. 39 L. ed. 325, 43 L. ed. 290-300."

No fact or evidence or statement exists in this

case to justify even an inference that trade in auto-

mobiles has been in the least restrained by the con-

tract under discussion.

There is nothing in the record in the case at bar

to indicate that the contract therein involved v/as

anything more than one of "the ordinary contracts

or combinations of manufacturers, merchants, and

traders," or that it contained anything more than

"the usual devices to which they resort to promote

the success of their business, to enhance their trade,

and to m^ake their occupations gainful."

It is contrary to the knowledge and experience

of every man in the community to claim that such a

contract could have any effect to restrain trade in

automobiles, when it is common knov/ledge and

every day experience that the different makes of

automobiles are too numerous to keep track of, all

actively and persistently competing for business. The

difficulty that confronts the public is not a trade un-



145

duly restrained, but rather how to escape the solici-

tations of rival agents eagerly hunting down a pros-

pective or possible purchaser.

As was said by the Circuit Court of Appeals for

the fifth circuit in the case of Cole Motor Car Co. v.

Hurst, 228 Fed. 280:

"There are a multitude of other companies

from whom purchasers can readily obtain mo-

tor cars, varying in little, if anything, from

the perfectibility of the car made by the plain-

H tiff company. It is common knowledge that

most, if not all, of such motor companies avail

themselves of similar arrangements. The pub-

lic, indeed, finds it no no small task to avoid

the competition and solicitations of the agents

or consignee of such companies. Periodicals

of every description portray, advertise, and

enlarge upon the variety and superiority of

their excellencies. There, surely, then, has

been no restraint of this trade. Was it not,

then, easily possible that in the " flourishing

counties of the Lone Star State enumerated in

the contract, notwithstanding the same, any

one might have purchased a Ford, a Cadillac,

a Pierce-Arrow, a Packard, a Chalmers, a

Pludson, or any other of the multitudinous ma-

chines which are being constantly manufac-

tured and offered for sale at widely varying



146

prices? Where, then, is the restraint of trade

in this transaction?"

It is beyond question that contracts of the char-

acter under discussion, not only do not operate to

restrict competition, but on the contrary stimulate

the agents to greater zeal and activity in pushing

sales and thereby directly stimulate competition.

The restraint, if any, is so far a mere incident to

the main purpose of extending the sales of the manu-

factured product that it cannot bring the contract

within the provision of the Sherman Act v/ithout

running counter to the rule of reason which forms

the guide to the consideration of the law by the Su-

preme Court.

The changed viewpoint from which these ques-

tions are to be considered was succinctly stated in

the case of O'Halloran v. American Sea Green Slate

Co. 207 Fed. 187-190:

"The contention for a long time made, and

still continued by many, that any agreement

which to any extent and in any degree what-

ever effects or restricts and limits interstate

commerce is illegal, is not supported by the

recent decisions of the Supreme Court, and it

seems to be settled that there must be an un-

due restriction or restraint, the question of



147

fact to be settled by the Court applying the

rule of reason."

In discussing the case in which the Supreme

Court enunciated the rule of reason, Judge Lacombe

said:

United States v. Hamburg-American S. S.

Line, et al. 216 Fed. 971, 972, 974,

"The writer's opinion as to what, under

prior decisions, was the construction to be

given to the Sherman Anti-Trust Act, will be

found fully set forth in U. S. v. American To-

bacco Co. (C. C.) 164 Fed. 700. If that con-

struction were followed in this case, there

could be no doubt as to the conclusion to be

reached upon the facts proved. It is practi-

cally not disputed that, by the various agree-

ments and conferences which together consti-

tute the combination complained of, that

branch of trans-Atlantic commerce which is

concerned with the transport of steerage pas-

sengers is arbitrarily interfered with so that

the proportions of it carried by the various

lines, which have so combined, are not as they

would be if full, free and unrestricted compe-

tition w^ere the sole controlling power to effect

the distribution.

"Since the decision above cited, however,
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there have been two exhaustive opinions of

the Supreme Court dealing with this act:

Standard Oil Co. v. United States, 221 U. S. 1,

31 Sup. Ct. 502, 55 L. ed. 619, 34 L. R. A. (N.

S.) 834, Ann. Cas. 1912-D 734; United States

V. American Tobacco Co. 221 U. S. 106, 31 Sup.

Ct. 632, 55 L. ed. 663. The effect of these

would seem to be that contracts and methods

of business, which do in fact restrain or inter-

fere with competition, are not to be held ob-

noxious to the provisions of the act, unless

such restraint or interference is 'unreason-

able' or 'undue.'

" 'Without going into detail, and but very

briefly surveying the whole field, it may be

with accuracy said that the dread of enhance-

ment of prices and of other wrongs, which it

was thought would flow from the undue limi-

tation of competitive conditions caused by

contracts or other acts of individuals or cor-

porations, led, as a matter of public policy, to

the prohibition or treating as illegal all con-

tracts or acts which were unreasonably re-

strictive of competitive conditions, either

from the nature or character of the contract

or act, or where the surrounding circum-

stances were such as to justify the conclusion

that they had not been entered into or per-

formed with the legitimate purpose of reason-
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ably forwarding personal interest and devel-

oping trade, but, on the contract, were of such

a character as to give rise to the inference

or presumption that they had been entered

into or done with the intent to do wrong to

the general public and to limit the right of in-

dividuals, thus restraining the free flow of

commerce and tending to bring about the evils,

such as enhancement of prices, which were

considered to be against public policy * * *

The statute * * * evidenced the intent not

to restrain the right to make and enforce con-

tracts, whether resulting from combination or

otherwise, which did not unduly restrain in-

terstate or foreign commerce, but to protect

that commerce from being restrained by

methods, whether old or new, which would

constitute an interference that is an undue re-

straint. Standard Oil Co. v. United States,

221 U. S. 58-59-60, 31 Sup. Ct. 515, 55 L. ed.

619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912-D

734.'

"In applying the rule of reason to the con-

struction of the statute, it was held in the

Standard Oil case that as the words 'restraint

of trade' at common law and in the law of the

country at the time of the adoption of the

Anti-Trust Act only embraced acts or con-

tracts or agreements or combinations which
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operated to the prejudice of the public inter-

ests by unduly restricting competition or un-

duly obstructing the due course of trade, oi

which, either because of their inherent nature

or effect or because of the evident purpose of

the acts, etc., injuriously restrained trade,

that the words as used in the statute were de-

signed to have and did have but a like signifi-

cance. It was, therefore, pointed out that the

statute did not forbid or restrain the power

to make normal and usual contracts to fur-

ther trade by resorting to all normal methods,

whether by agreement or otherwise, to accom-

plish such purpose.' United States v. Ameri-

can Tobacco Co. 221 U. S. 179, 31 Sup. Ct. 648,

55 L. ed. 663."

In United States v. Reading Co. 226 U. S. 324,

57 L. ed. 243-258, the Supreme Court re-states the

rule as follows

:

"That the act of Congress does not forbid

or restrain the power to make normal and

usual contracts to further trade by resorting

to all normal methods, whether by agree-

ment or otherwise, to accomplish such pur-

pose, was pointed out in the Standard Oil case,

221 U. S. 1, 55 L. ed. 619. In that case it was

also said that the words 'restraint of trade'

should be given a meaning which would not
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destroy the individual right of contract, and

render difficult, if not impossible, any move-

ment of trade in the character of interstate

commerce, the free movement of which it was

the purpose of the statute to protect."

In Nash v. United States, 229 U. S. 373, 57 L. ed.

1232-5, the Supreme Court again referred to the

Standard Oil and American Tobacco Company cases,

and said:

"Those cases may be taken to have estab-

lished that only such contracts and combina-

tions are within the act as, by reason of inter-

est of the inherent nature of the contemplated

acts, prejudice the public interests by unduly

restricting competition or unduly obstructing

the course of trade."

It will puzzle the most astute to bring the con-

tract in the case at bar within the prohibition thus

defined.

A contract creating an agency and providing for

consignments for sale to the agent, does not disclose

any such "intent" nor is its "inherent nature" cal-

culated to unduly or othervdse restrict competition

as forbidden by the Sherman law. Nor is there any-

thing in this record from which the Court can con-

clude that competition has been unduly restrained,

or restrained at all.
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It is evident from the language of the law itself

and from the numerous cases interpreting it that the

object of Congress in the adpotion of the Sherman

law was not to prescribe the manner in which the in-

dividual should conduct his business—whether di-

rectly or through the agents chosen by him—but

rather to forbid and prevent combinations between

individuals who might otherwise be competitors,

whereby that competition may be in any way re-

strained. It does violence to the language of the con-

tract between the Ford Motor Company and its

agents ; it does violence to the manifest intent of reg-

ulating the manner in which the company's business

should be conducted by its agents; it is a logical ab-

surdity, to say that the contract in question is a con-

tract in restraint of trade under the Sherman law.

It is on the contrary a contract whereby the Ford

Motor Company seeks to obtain and secure the wid-

est possible stable market, and the most satisfactory

of all advertisements of any business—a body of sat-

isfied customers who have reason to believe each one

has received as fair and equitable treatment as any

other purchaser of Ford automobiles.

As was said in Whitwell v. Continental Tobacco

Company:

"If on the other hand it promotes or but

incidentally or directly restricts competition

while its main purposes and chief effect are
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to foster the trade and to increase the busi-

ness of those who make and operate it, then

it is not a contract, combination or conspiracy

in restraint of trade, within the true interpre-

tation of this act, and it is not subject to its

denunciation." (And see authorities cited.)

No other automobile manufacturer has combined

with the Ford Motor Company, but the Ford Motor

Company competes in the open market with scores

upon scores of other makers of autom.obiles and the

purpose and effect of the contract under considera-

tion is to make that competition as effective as pos-

sible and not to restrain it.

In the Whitwell case just quoted from, the Court

used the following language which is pursuasive in

this case:

"The right of each competitor to fix the

price of the commodities which he offers for

sale, and to dictate the terms upon which he

will dispose of them, is indispensable to the

very existence of competition."

And affain

:

ts'

"The tobacco company, and its competitors

were not dealing in articles of prime necessity,

like corn and coal, nor were they rendering

public or quasi public service, like railroad



154

and gas corporations. Each of them, there-

fore, had the right to refuse to sell its com-

modities at any price. Each had the right to

fix the prices at which it would dispose of

them, and the terms upon which it would con-

tract to sell them. Each of them had the

right to determine with what persons it would

make its contracts of sale.
***** There

is nothing in the act of July 2, 1890, c. 647, 26

Stat. 209 (U. S. Comp. St. 1901, p. 3200) which

deprives any of these competitors of these

rights. If there had been, the law itself would

have destroyed competition more effectually

than any contracts or combinations of persons

or of corporations could possibly have stifled

it. The exercise of these undoubted rights is

essential to the very existence of free compe-

tition, and so long as their exercise by any

person or corporation in no way deprives com-

petitors of the same rights, or restricts them

in the use of these rights, it is difficult to per-

ceive how their exercise can constitute any re-

striction upon competition or any restraint

upon interstate trade."

It will doubtless be claimed that from the fact

that by the terms of the contract the Ford Motor

Company received 85% of the list price of its auto-

mobiles and that is the m.aximum amount of cash it

expected to obtain, it follows that there was actually
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a sale to the agent and not a consignment, and this

contention has been advanced notwithstanding the

clear language of the contract and the agreement

that either party might at any time, on notice, can-

cel the contract and the Ford Motor Company might

take back the automobiles and return the 85%, and

notwithstanding the other conditions of the contract

by which both parties made clear their intention to

enter into the relationship of principal and agent,

with absolute control by the principal over all trans-

actions in its behalf by the agent.

And there is nothing to impugn the absolute good

faith of the contract.

But it is not true to say that the 85% was all that

the Ford Motor Company expected to receive from

the sale of its machines and the contract contains

provisions for other considerations moving to the

Ford Motor Company, considerations that from the

standpoint of a manufacturer producing each year

hundreds of thousands of automobiles are more im-

portant than the profit on sales brought about by

any local agents

Vviih a pro'Juce of such magnitude the problem

of reaching the market and obtaining customers,

each one of whom must be induced to be a booster

for the "Ford," is of far more importance than the

mere percentage of profit on specific sales.
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With a buying public, in the main ignorant of the

qualities of the machine purchased, it is a matter of

common knov/ledge that the popularity of different

makes of automobiles depends mainly on the quality

of the service given by the selling agents.

Automobiles of no special merit as compared with

others selling at the same or lower prices have had a

wit:ie popularity because of the carefully cultivated

beliti of the public that owners of such machines are

well taken care of and given good service by the rep-

resentatives of the manufacturer wherever found.

On the other hand other makes of automobiles of

equal or greater merit have been hopelessly con-

demned and the manufacturer driven into bank-

ruptcy because of the failure of the manufacturer to

secure that character of representation by agents

that gives satisfaction to owners.

It is a truism that a "satisfied owner is the best

advertisement."

To get this character of representation and se-

cure this advertising as a basis on which to build

future business of larger dimensions, is the real mo-

tive and consideration of the contract under consid-

eration.

For these reasons the Ford Motor Company re-

quires in its contracts with its agents that all
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agents equip proper shops and be prepared to give,

and to give "Ford Service" to Ford owners the

world over, no matter where the particular pur-

chase may have been made.

From the broad point of view of a manufacturer

of a large and increasing product, looking to the

future and a greater business, this is the one most

important feature of the agency contract, and all

else is subordinate to that and of minor importance.

For today only it might be easier to sell f. o. b.

factory, and today the Ford Motor Company might

be able to thus dispose of all its output.

But to build up and maintain and increase bus-

iness, a broad, forward looking plan is needed, and

of the contracts under consideration we can say,

as was said in the case of Whitwell v. American

Tobacco Co., hereinbefore quoted from, that the

"main purpose and chief effect are to foster the

trade and to increase the business of those who

make and operate it."

'When the contract is thus capable of a reason-

able interpretation based on sound business prin-

ciples, the only interpretation consistent with the

language and intent of the contract, what justifi-

cation can 'be found for going outside the record,

into the realm of speculation and suspicion, to sug-

gest a sinister purpose to evade a law, and based
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on such assumed purpose, read into the contract

a meaning of which the language is incapable, and

therefrom draw the conclusion that the Ford Motor

Company is conspiring with its own agent to

violate the law, by restraining trade in its ov/n

product, for which it had supposed it was trying

to obtain the widest market, through the hereto-

fore lawful plan of controlling its own agents.

It is sometimes true that a court may "read be-

tween the lines" of a contract to enable it to get

at the real intentions of the parties, but never is

it permissible to disregard entirely "the lines" of

the written contract and find a new and differ-

ent contract in the blank spaces between the lines.

We, therefore, submit to the court that the con-

tract of agency between plaintiff and the defend-

ants, the Eugene Ford Auto Company, was a valid,

reasonable and proper contract, entitled to be con-

strued as made, and no evidence was introduced or

offered tending in the least to impeach the good

faith with which the contract was made.

We further submit that the court erred in tak-

ing plaintiff's case from the jury, and in holding

that under the facts and circumstances of this case

either demand or tender was required of plaintiff

as a prerequisite to a recovery.

We further submit that in any view of the case
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the damages awarded defendants were unwarranted

by the evidence and excessive, and based on erron-

eous instructions by the court.

Respectfully submitted,

PLATT & PLATT,

McDOUGAL & McDOUGAL,

Attorneys for Plaintiff and Appellant.

ALFRED LUCKING,

L. B. ROBERTSON,

HARRISON G. PLATT,

Of Counsel.
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This is an action for claim and delivery under

the Oregon statute brought by the plaintiff, a

Michigan corporation, against Winchell and Hath-

away, co-partners at Eugene, Oregon, and various

parties who were agents of Winchell and Hath-

away, and who are only nominal parties to the

action. The facts out of which this cause of action

arose, briefly stated, are as follows: Winchell and

Hathaway were dealers in Ford automobiles at

Eugene, Oregon, acting as such under contract

with the plaintiff. While they had carried on this

business for several years, contract with the plain-

tiff was made annually for a year at a time. The

contract under which this controversy arose was

made the 10th day of September, 1915, and ex-

pired July 31, 1916. Under the terms of the con-

tract Winchell and Hathaway had agreed to take

from the Ford Motor Company 286 Ford automo-

biles within the year, beginning September 15th,

and ending July 31, 1916, and to pay the Ford

Motor Company therefor $374 for each Touring

Car, $331.50 for each Runabout and $786.25 for

each Sedan, besides $53.25 freight from Detroit to

Eugene on each automobile.

On the 24th day of May, 1916, Winchell and

Hathaway had on hand thirty-seven Ford Touring

Cars and one Sedan, for which they had paid Ford

Motor Company $16,077.50. This was the full

amount that the plaintiff was entitled to receive

from Winchell and Hathaway for the cars, and



it had to be paid in cash before the railroad com-

pany was permitted to deliver the cars to Win-
chell and Hathaway and no further sum what-

ever remained to be paid the plaintiff, but as has

been shown the Ford Motor Company demanded,

and received, from Winchell and Hathaway full

payment in cash for each car at the time the

railroad delivered it to them.

On May 24, 1916, when Winchell and Hathaway

were in possession of thirty-seven Touring Cars

and one Sedan, for which they had paid the plain-

tiff $16,077.50 in cash, they received from the Ford

Motor Company the following telegram:

"Portland, Oregon, May 24, 1916.

Eugene Ford Auto Company,

Eugene, Oregon.

Be advised that your contract is cancelled. The

territory and your stock will be taken over by

Vick Brothers, who will open a branch at Eugene.

FORD MOTOR COMPANY."

The day following this telegram one Goden,

representing the plaintiff, arrived at Eugene, Ore-

gon, and informed Winchell and Hathaway that

he had come to Eugene to take the Ford business

away from Winchell and Hathaway and turn it

over to a firm by the name of Vick Brothers. He

said that Vick Brothers would take the automo-
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biles, the garage business, consisting of stock, mer-

chandise and accessories, and office fixtures; that

these would be paid for at invoice price, or cost

to Winchell and Hathaway at Eugene; that the

Ford Motor Company would return to Winchell

and Hathaway their deposit of $800, which they

had been required to deposit with the Ford Motor

ComjDany at the time of the execution of the con-

tract; and that the Ford Motor Company would

pay to Winchell and Hathaway a bonus, or re-

bate, on the amount of business they had done, in-

cluding all cars purchased to date under the terms

of the contract. (Tr. 218-219.) Mr. Goden also

urged Winchell and Hathaway to accept this prop-

osition, stating that he would not be surprised if

they resented it, but it was the best thing for them

to do; that the Ford Motor Company was a very

large concern and would undoubtedly keep the

matter in the courts for an unlimited length of

time if this proposition was not accepted. This

is the undisputed evidence in the case. (Tr. 219-

220.)

This proposition was made verbally by Goden

and Winchell and Hathaway said they would ac-

cept. Pursuant to this proposition Vick Brothers

came to Eugene and started to invoice the stock,

putting up $1,000 as earnest money, and Mr. Goden

went to Portland to report to the management of

the Ford Motor Company.

Mr. Goden returned to Eugene a day or two



later, and when asked if he had come back witli

the money to close the deal stated that he had

not and that obstacles had been found in tbe home

office to carrying out this proposition. Goden

thereupon stated to Winchell and Hathaway, and

their attorney, Mr. Charles A. Hardy, that his

company would not return the deposit money of

$800, nor would it pay the additional 5 per cent

rebate on the amount of business done to date.

(Tr. 221.) This interview took place in the hotel

at Eugene at night, and Mr. Goden asked if Win-

chell and Hathaway would accept the money paid

for the cars if it was tendered, and that he had

the money available where he could get it out of

the bank the next morning. Mr. Hardy then stated,

speaking for Winchell and Hathaway, that they

would take the matter under advisement. Mr.

Goden then stated that the offer was withdrawn

then and there. (Tr. 221-222.)

Thereupon, without demand or tender, this ac-

tion of replevin was commenced, and the United

States Marshal, armed with a writ of replevin,

took possession of the automobiles, and the plain-

tiff took possession of their garage business and

turned the same over to Vick Brothers. Such gar-

age business consisted of a general garage, acces-

sories and motor supply business, including oils

and gasoline.

The evidence is undisputed that no demand was

made upon the defendants for the possession of
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the cars prior to the action and the seizure of the

cars by the United States Marshal.

(Tr. 84.)

*'Q. And you at no time, prior to the Monday

that the Marshal took these automobiles, asked

them for the automobiles in question?

A. No, I do—no.

Q. Made no demand upon them?

A. No."

DEMAND

It is conceded in the brief of the appellant

that no demand was made, and claimed that no

demand was necessary.

TENDER

It is conceded in the brief of appellant that

no tender was made Winchell and Hathaway of

the $16,077.50 paid by them to the plaintiff for

the automobiles, and it is claimed on behalf of the

appellant that no tender was necessary to entitle

them to a recovery of the automobiles. In other

words, the plaintiff claims that it was entitled
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to the possession of the automobiles, and also en-

titled to retain the sum of $16,077.50 paid the

plaintiff by these defendants, which was the full

value and the full price to be paid the Ford Motor

Company for the cars.

The court directed the jury to return a verdict

in favor of Winchell and Hathaway for the return

of the automobiles, or the value thereof, and this

is the principal error complained of by the ap-

pellants in this action. It was held by the court,

and insisted here by the defendants, that the plain-

tiff was not entitled to maintain an action of re-

plevin of the automobiles on the undisputed evi-

dence in the case.

The evidence is undisputed that not only was

the full payment and full value of the cars paid

in cash by Winchell and Hathaway to the Ford

Motor Company and that no further payments were

to be made, but also that receipted invoices for

the automobiles in question marked ''Sold to Eu-

gene Ford Auto Company, Eugene, Oregon. Terms

strictly cash," were delivered to Winchell and

Hathaway when the cars were paid for.

Not only did the plaintiff demand, and receive,

from defendants full payment for the cars as de-

livered, but plaintiff gave to defendants receipted

vouchers for each car as paid for, describing each

car by its number, the material part of the voucher

being in words as follows:
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(Tr., pp. 206-212, inclusive.) (Defendant's Ex-

hibit **F.'0

''Ford Invoice

Ford Motor Company
Portland

Sold to Eugene Ford Auto Company,

Eugene, Oregon.

Charge same. Order date June 2, 1915.

Terms Strictly Cash. Shipped June 2, 1915.

Customer's Order

Contract Shipped via

etc."

This form of doing business had been carried

on between the Ford Motor Company and these

defendants during the year 1914-15, and also during

1915-16, and never otherwise.

The plaintiff in this case contends that this

transaction created a bailment and not a sale, for

the reason that the Ford Motor Company specified

the territory in which the cars were to be sold

by Winchell and Hathaway, limiting the same;

specified the persons to whom the cars should be

sold, limiting the same; and specified the price at

which Winchell and Hathaway were to sell these

automobiles; and declared that for the purpose of

enforcing these provisions of the contract that the
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cars should be deemed the property of the Ford
Motor Company until re-sold by Winchell and
Hathaway. The appellant also claims, and devotes

the major portion of its brief to the contention,

that this contract is not in violation of the anti-

trust laws of the United States.

POINTS AND AUTHORITIES

I.

It is conceded that Winchell and Hathaway
were rightfully in the possession of the automo-

biles and had paid to Ford Motor Company the

full purchase price in cash that was to be received

by the appellant. Therefore, a demand was neces-

sary before an action of replevin could be insti-

tuted or maintained, not only as a matter of pro-

cedure but as a condition precedent under plain-

tiiff's own contract to the creation of its claim to

procure from Winchell and Hathaway the auto-

mobiles in question. Under plaintiff's own con-

tract, before it could claim the option to obtain

the cars from Winchell and Hathaway, it must

have first made a demand for the same. (Sec. 49

of the contract, Tr. 72.)

Albright v. Browne, 54 Ore. 599.

People's Furn. Co. v. Crosby, 57 Neb. 282;

73 Am. St. Rep. 504.
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n.

The rule whereby a demand is unnecessary

where the defendant contests a case on the merits,

does not apply to cases where a demand is neces-

sary, not only to render further detention by the

defendant wrongful, but also to create in the plain-

tiff the right to possession.

People's Furn. Co. v. Crosby, 57 Neb. 282;

73 Am. St. Rep. 504.

III.

Plaintiff's own contract provides that it must

return to the defendants the purchase money paid

the plaintiff for the automobiles in question before

it can obtain the automobiles from defendant, (Tr.

72, Sec. 49 of Contract) therefore, the tender of

$16,077.50 to the defendants was a condition prece-

dent to the creation of a right to claim the right

by the plaintiff to replevin the automobiles, other-

wise the plaintiff would be entitled to keep the

full price received from defendants for its cars

and also have the cars.

Freeman v. Trummer, 50 Ore. 287.

Latham v. Davis, 44 Fed. 863.

IV.

The plaintiff alleged in its complaint that a de-
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mand and tender was made, and with its amended
complaint paid into the court the smn of $3,401.12,

claiming that this was the amount of the defen-

dant's property in the cars. It now claims a ten-

der would have been futile, but plainiff prosecuted

this case upon the theory that a demand and tender

were essential, whereas in its brief it argues that

they are unnecessary, but the rule of law, as we
understand it, is that plaintiff cannot take one

position in the trial court and an opposite position

in the appellate court to secure a reversal.

Western Union Tel. Co. v. Thompson, 144

Fed. 578, Pt. 4. (5 C. C. A.)

V.

The delivery of the cars by the plaintiff to the

defendant, upon payment of their full purchase

price in cash, for the purpose of re-sale by the

defendants to the public constituted a sale and not

a bailment.

Motion Pictures Patents Co. v. Universal

Film Mfg. Co., decided April 9, 1917, by

the U. S. Supreme Court.

Jesse Isador Straus v. Victor Talking Mach.

Co., decided April 9, 1917, by the U. S.

i

Supreme Court.
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(At the date of writing this brief these de-

cisions were not published in any legal publi-

cation, but have been sent out by the Depart-

ment of Justice to the officers thereof.)

VI.

The parties in dealing under the contract for

two years treated it as one of sale and not of bail-

ment, and the second further and separate answer

and defense to the complaint (Tr. 10-11) is sus-

tained by the undisputed evidence in the case.

This action of replevin was instituted to en-

force a claimed contractual right and the con-

tract itself is invalid.

Clayton Act (Act of Oct. 15, 1914, Chap. 323).

U. S. Comp. Stat., Vol. 8, Title 56, Sec. 8820-

8836, p. 9606-9698.

VII.

The identical contract was held invalid by the

U. S. District Court for the District of Oregon and

no appeal was ever taken from the decision.

Ford Motor Co. v. Boone, et al. (Ore.) Bean,

J., decided about August, 1916.
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VIII.

The contract is within the condemnation of the

Sherman Act, as amended by the Clayton Act, in

the following particulars

First, its entire purpose is to permit the Ford

Motor Company to sell its automobiles to its al-

leged " agents, '^ make them pay in full cash upon

delivery, and at the same time permit the Ford

Motor Company to control and prescribe,

(a) The method of sale.

(b) The parties to whom sale shall be made.

(c) The territory limits.

(d) To fix the price of the sale.

(e) To penalize any dealer in Ford automobiles

who violates any of its provisions by cancelling

his contract and imposing a series of fines, or

forfeitures, or losses, upon him regardless of dam-

ages which may or may not flow from such breach.

That these clauses are in conflict with the IT. S.

statutes relating to monopolies and combinations

in restraint of interstate trade is plain from the

following sections of those acts.

U. S. Comp. Stat. 1916, Ann. Vol. 8, Sec.

8835-a, p. 9680, Sec. 8835-b, p. 9681.
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IX.

As the plaintiff seeks in this action of replevin

to enforce a claim of contractual right under a con-

tract void for conflict with the criminal laws of the

United States the court should sua sponte dismiss

its action and affirm the judgment.

Ah Doon V. Smith, 25 Ore. 89.

X.

DAMAGES

The contract itself permits the recovery of

damages for the profits on the cars (Sec. 51, Tr.

73).

XI.

In an action of replevin whatever damages have

been actually sustained may be recovered, and the

defendants are entitled to recover all legal dam-

ages they have sustained.

Stevens v. Tuite, 104 Mass. 328, 335.

XII.

As the contract itself provides there shall be no
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liability for damages asserted against the Ford

Motor Company except as to matters pending, the

profits on the cars that were taken would neces-

sarily be a matter pending, and the plaintiff under

its own contract would be liable for the loss of

profits on the cars taken pursuant to its cancella-

tion of the contract.

XIII.

The rule that damages which are uncertain

or contingent cannot be recovered can not be ap-

plied to an uncertainty as to the amount of benefit

or gain to be derived from performance.

Bredemeier v. Pacific Sup. Co., 64 Ore. 580.

XIV.

The taking of the automobiles deprived the de-

fendants of their profit on the re-sale of the cars,

and the defendants also show that the taking of

the cars resulted in breaking up the business in

which the defendants were engaged, thereby caus-

ing the defendants to lose

—

1. The profits on the automobiles.

2. The use of their money invested in the busi-

ness.
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3. The breaking up of their general garage, mo-

tor supply and accessory business, which was an

established business.

The evidence was received without objecton as

to these damages, and the damages were the direct

and proximate result of the wrongful taking of the

cars. Evidence of these elements of damage was

received without objection, and the amount of dam-

ages was properly submitted to the jury under the

instructions of the court.

XV.

The amount of damages awarded was $6,000. It

is conceded in the brief that the profits on the

automobiles taken, at the price fixed by the Ford

Motor Company, would amount to $2,477.75. The

undisputed evidence is that the garage business

was making a profit of $300 per month. The ap-

pellant in its brief figures that the damage for the

loss of the business should be limited to $300 per

month from the time of the commencement of the

action to the date of trial, and amounting in the ag-

gregate to $1,030, leaving $3,507.75 in dispute. Ap-

pellant therefore concedes that the verdict for dam-

ages is fully sustained, except as to $3,507.75, and

therefore we say the judgment should be affirmed

and the only question involved is whether we should

remit the $3,507.75 or not.
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We insist that loss of our business, paying a

profit of $300 per month, and the evidence that

we were prevented from engaging in any other

business because of the fact that our entire capital

was invested in the cars taken, made the question

of amount of damages a question of fact for the

jury, and that the amount awarded is not exces-

sive.

ARGUMKNT

DEMAND AND TENDER

Points I, n. III and IV will be considered to-

gether. They relate to the necessity of a tender

to the appellees of the sums paid by them to the

appellant for the machines before they took such

machines into their possession. This was the full

price—the extreme value in the original sale from

the appellant to the appellees.

The contract says (Tr. 72, CI. 49):

"In case of the cancellation or expiration of this

contract the first party may, at its option, retake

possession of all such of the aforesaid automobiles

as second party may have on hand on consignment

unsold at the date of such cancellation or expira-

tion, at the same time returning to him his ad-



20

vancements on the said automobiles."

By the contract the Ford Motor Company, hav-

ing received from its "agent" the full purchase

price of the machines, stipulated that the agent

should have possession thereof until

(a) The contract was either cancelled or had

expired, and

(b) The "advancements" made by the agent

were returned to him.

It is plain that the Ford Motor Company had

no right to claim the possession, or to institute

proceedings to obtain possession of the automobiles

for which it had been fully paid until it had first

tendered back the sums so paid by its agents to

it. This tender is a condition precedent to the

establishment of the right.

Freeman v. Trummer, 50 Ore. 287 (292, 293).

Otherwise, the Ford Motor Company would be

entitled to keep the full purchase price of the ma-

chines and also recover the machines. (See cases

under Points I and II heretofore.)

Like argument demonstrates the necessity for

a demand.
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Appellant does not contend that it made either

a demand or a tender within the meaning of the

contract before instituting this suit, and the judg-

ment against it should be affirmed on these two

points alone.

The cases holding that a demand is not neces-

sary are those wherein the original possession was

wrongful, but here it is conceded the appellees

were rightfully in possession. Counsels state that

whatever the rule may be elsewhere that the Su-

preme Court of Oregon has said in Brown v. Truax,

58 Ore. 572:

"Where the defendant in his answer claims

title to the property no proof of demand is neces-

sary."

In the case of Brown v. Truax, upon which

counsel relied, the Supreme Court of Oregon ex-

pressly bases its decision on the fact that the pos-

session of the defendant was under all circum-

stances wrongful. The Supreme Court of Oregon

squarely holds, in the case of Albright v. Browne,

55 Ore. 599, where the answer denied the allega-

tions of the complaint and averred that the de-

fendant was the owner of the property described,

"It was essential to aver and prove a demand for

the goods, but having failed to do so a non-suit

was proper." The leading case on the question

is People's Furn. Co. v. Crosby, 57 Neb. 282, 73
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Am. St. Rep. 504, and this authority is quoted by

all the text writers who speak upon the distinc-

tion, where a demand is necessary not merely to

lay the foundation for a remedy but to complete

a right of possession in the plaintiff. When a de-

mand is necessary to complete a right of possession

in the plaintiff, the defendant by claiming title does

not waive such requisite thereto.

In the instant case the appellees were rightfully

in possession and not merely as a matter of pro-

cedure, but in order to create claim of right under

the contract the appellants were required to make

a demand and it was a condition precedent to the

existence of a cause of action.

Counsel argues that no tender was necessary on

the theory that a tender would have been futile.

The evidence shows, not only that no tender was

ever made, but that when the appellees were asked

whether or not they would accept a tender if of-

fered, and answered that they would take the mat-

ter under advisement, they were then and there

told the offer was withdrawn.

(Tr. 179.)

**Q. You simply told them the money was there

and you could give a check the next morning, and

I told you we would take it under advisement,

didn't I, and you said the offer was withdrawn,

didn't you?
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A. I told you at the time, speaking to you at

the time, as far as you were concerned, the offer

was withdrawn. I was talking to Hardy."

(Tr. 180. By Mr. Hardy.)

"Q. When I told you we would take the mat-

ter under advisement, didn't you then and there

say the offer is withdrawn*?"

Answer by Witness Goden, plaintiff's agent, **I

said, 'No advisement in this case so far as you are

cencerned.' The offer is withdrawn. That was

you.

Q. As the three of us walked out of the room

didn't you follow us out of the room and repeat

'The offer is withdrawn,' shaking your fist?

A. I have no recollection of that. I had no

reason for shaking my fist."

(Tr. 221. Direct examination of V. W. Win-

chell.)

"Q. Wliat was then said?

A. Mr. Goden then asked us—I believe the
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next thing in the hne of succession was that Mr.

Goden asked us if we would accept this money if

it was tendered, and our attorney, Mr. Hardy, told

him we would take it under advisement. I dis-

tinctly remember Mr. Goden at that time saying

that the offer was withdrawn then and there, and

as Mr. Hardy repeated—Mr. Hardy has told you

before, Mr. Goden repeated again in the hallway,

'The offer is withdrawn.'

Q. Did you see him any more after that with

respect to this matter?

A. I believe the next time that we saw Mr.

Goden was at the time that the cars were re-

plevined by the United States Marshal.

Q. Did Mr. Goden, or anyone else, ever tender

you either cash, check or draft, or anything else

for this money?

A. No, sir.

Q. Or any money?

A. No, sir.

Q. And did he, or anyone else, make any de-

mand on you for the cars?

A. No, sir.''
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This evidence is the undisputed evidence in the

case, and we submit that it is begging the question

for counsel to claim that the appellees had ever

said or done anything that would render a tender

futile; furthermore, the only tender made by the

appellants is the tender of $3,401.12, and this was

tendered after the action was commenced and the

cars taken, and this amount of money paid into

court with their amended comj)laint. (See Par. 7,

Amended Complaint, p. 6 of Tr.) No money

was tendered into the court with the original com-

plaint, and no tender was pleaded. The Amended
Complaint having been filed the original complaint

goes out of the case and becomes functus officio

as a pleading.

The appellant brought into court the sum of

$3,401.12 and admits that the amount paid by the

appellees to the appellant was $16,077.75, which

sum they were required by their contract to tender

back before having any right whatsoever; further-

more, the appellant brought into court, on the

theory that it must bring into court some sum of

money, the sum of $3,401.12 only, and alleged that

this was the amount it was ready to pay defen-

dants, and also alleged (Amended Complaint, par.

7, Tr. 7) "which amount is the defendants', Win-

chell and Hathaway 's, property in said cars at this

time."

The Amended Complaint was filed August 14,
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1916, long after the action was instituted. In view

of this pleading it does not lie in the mouth of

the appellant to say that it was excused from mak-

ing a tender on the theory that a tender would

have been futile.

INCONSISTENT POSITIONS

The Amended Complaint was framed upon the

theory that demand and tender were both neces-

sary, the Amended Complaint alleged both, plain-

tiff sought to keep "a'^ tender good by depositing

the sum of $3,401.12 with the court when the

Amended Complaint was filed, it recognized the

force of the positions above argued and tried its

case upon the theory that it had made both a ten-

der and demand. It injected these issues into the

case, there is no allegation excusing either, whereas

on this appeal it seeks to evade both the tender

and demand by arguing that neither is necessary.

At the time the Amended Complaint was filed

the Answer of defendants had been on file many

weeks, and if the Answer was sufficient to excuse

both a tender and demand, then appellants would

not have alleged either in their Amended Com-

plaint.

It is well settled that a party to a lawsuit can-

not thus take inconsistent positions, nor can he
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mislead the trial court by trying his ease upon one

theory and procure a reversal upon a different

theory.

Western Union Tel. Co. v. Thompson, 144

Fed. 578, Pt. IV.

Long V. Lockman, 135 Fed. 179 (199).

Brooks V. Laurent, 98 Fed. 647, 654.

The New York.

Smith V. McAllister, 113 Fed. 810 (811).

PoUitz V. Wabash Ry., 167 Fed. 145, Pt. V,

discussed p. 164.

Seminole Securities Co. v. Southern Life Ins.

Co., 182 Fed. 85 (94-95).

Davis V. Wakelee, 156 U. S. 680 (39:578).

DAMAGES

The jury returned a verdict of $6,000 damages,

and the appellant claims that the court erred in

instructing the jury that they might take into con-

sideration, in arriving at their estimate of the dam-

ages suffered by the defendants because of the

wrongful taking of the cars, first, the profits which
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the defendants might have earned by the re-sale of

the automobiles replevined. The profits to be de-

rived under plaintiff's own theory were not con-

tingent or speculative, the plaintiff claiming that

there was a ready sale for all Ford automobiles at

a retail price of 15 per cent over the amount paid

the plaintiff by the dealer. The evidence is un-

disputed that Winchell and Hathaway could have

sold all of these cars at a profit of 15 per cent.

The appellant is bound by this proposition for the

reason that it has fixed the amount of profit itself

that the dealer is supposed to make at 15 per cent,

and thereby fixed the value of the machine to the

dealer.

The appellant bases its argument that no re-

covery should be had for the wrongful taking of

the cars on Par. 51 of its contract, which provides

that the second party shall have no claim to com-

mission or damage, notwithstanding transactions

may thereafter take place with, or sales be made

to parties with whom the second party shall have

dealt during the currency of this contract. All this

means is that if the Ford Motor Company itself

should sell automobiles at the termination of the

contract to parties with whom the dealer had pre-

viously been negotiating, then the dealer should

have no claim to a commission on the transaction

or for damages.

This provision of the contract expressly excepts
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matters pending at the date of the termination of

the contract. This provision of the contract does

not purport to go further than to permit the Ford

Compam^ to itself sell cars to prospects that the

agent had, and to whom he might have sold cars

had the contract not been terminated.

In other words, at the time of the conclusion

of the contract the agent might have demonstrated

the car to several hundred people, whom he had

listed as prospects, or with whom he had nego-

tiated, and under the termination of the contract

the Ford Company might come along, find these

people and sell them automobiles and all that the

contract provides for is that it shall not be liable

in such event for commissions or damages.

This provision of the contract in no way pre-

cludes the dealer from claiming damages for cars

that he had bought and paid for, and which be-

longed to him, and which he might have sold had

not the Ford Motor Company wrongfully seized the

same, but on the contrary expressly excepts mat-

ters pending.

This is a sufficient answer to the contention

that the dealer was not entitled to damages for

the profits he would have made on these machines

had they not been wrongfully taken from him.

This item of the damages is figured by the ap-
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pellant at $2,477.75, and the appellant in its brief

concedes that this is the absolute fixed profit that

would have been made by the dealer from the sales

of these cars alone had not they been wrongfully

taken from him.

It is also claimed (Assignment of Error No. 3,

Tr. 35) that the court erred in submitting to the

jury whether or not the taking of the thirty-seven

automobiles destroyed or injured the business in

which the defendants were engaged. The defen-

dants pleaded the injury and destruction, and their

claim for damages on account thereof, due to the

wrongful taking of the automobiles and evidence

of the fact of the destruction of defendants' busi-

ness and the consequent damage, was offered and

received without objection on the part of the ap-

pellant.

Commencing at page 230 of Transcript of Rec-

ord, to the commencement of the Cross-Examina-

tion on page 234, the testimony of the defendant

Winchell as to the destruction of the defendants'

business was received without any objection what-

ever, and the witness was cross-examined on the

same questions. There was no objection whatso-

ever to the testimony of this witness on the ques-

tion of the damages, and it was shown by this

witness that the business of the defendants was

paying them at the rate of $300 a month, and that
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the same was destroyed as a result of the wrongful

taking of the automobiles, because at the very time

that the plaintiff cancelled the agency and replev-

ined the cars they were undertaking to require

the defendants to turn over their general garage

and motor supply business to Vick Brothers, and

as a result of their action in this respect the entire

business of the defendants was destroyed.

Likewise, the testimony of the witness Hath-

away to the same effect was received with only

one objection on the part of the appellant (Tr. 262-

263). This objection was made to the question as

to whether or not the defendants had any other

opportunities to go into business during the time

between the taking of the cars and the trial of

this action, and the basis of the objection as made

was that this would not tend to show damage. The

testimony was received on the theory that the cap-

ital of the defendants was tied up in these automo-

biles, and when they were taken by the plaintiff

and the plaintiff at the same time retained the

$16,077.50 that they had received from Winchell

and Hathaway, all of the available capital of Win-

chell and Hathaway was tied up so that they were

unable to go into any other business (Tr. 263).

The appellant then thoroughly cross-examined wit-

ness Hathaway on the question of the profits of

his business and his opportunities to go into busi-

ness; then on re-direct examination, and after
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witness Hathaway had testified without objection,

and after the witness Hathaway had been cross-

examined on the question, on re-direct examination

in response to the matters brought out by the

appellant through his cross-examination, the wit-

ness Hathaway was permitted to testify further

in regard to the matter (Tr. 282, 283, 284, 285). All

without any objection whatsoever on the part of

appellant.

On page 262, of Transcript of Record, and with-

out any objection whatsoever, the witness Hath-

away likewise testified that the damage suffered

by the defendants on account of the destruction

of their business, caused by the plaintiff's wrong-

ful seizure of the cars, was a matter of $300 a

month, which the business was then paying as a

profit to Winchell and Hathaway.

After trying the case on the theory that these

damages flowed from the wrongful taking of the

cars, and after the testimony was offered and re-

ceived without any objection whatsoever on the

part of appellant, appellant now claims for the

first time, and on this appeal, that these damages

were not recoverable in this action.

Likewise in this case they tried to minimize

the damage by offering evidence on the same ques-

tion themselves in undertaking to show that de-



33

fendants had voluntarily sold the garage business

to Vick Brothers. Appellant failed to prove a vol-

untary sale to Vick Brothers, for the evidence dis-

closed only an executory contract which was a

part of the proposed deal offered by the plaintiff

in the first place, when the agent Goden offered to

pay the defendants the price of the cars, plus bonus

or rebates and deposit money, and then afterwards

the plaintiff refused to carry out this proposition

and the transaction was not completed through the

fault of the plaintiff.

How can the plaintiff, after making no objec-

tion to the testimony offered on the part of the

defendants and then offering evidence on the same

question itself, come before this court on an ap-

peal and claim any error on the part of the court

in submitting this very question of the amount of

such damages to the jury? Furthermore, the ap-

pellant did not ask the court to take this evidence

from the jury nor did it offer any appropriate in-

struction or request any appropriate instruction

taking it from the jury, but on the contrary asked

the court to instruct the jury that the damages

be limited to $1,000. (Request No. 7, Tr. 117.) The

appellant also made a request that no damages

whatsoever be allowed, but this is inconsistent with

its request that the damages be limited to $1,000,

and after the evidence was received as to damages

without objection the appellant was in no position
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to ask the court to instruct the jury that no dam-

ages whatever should be allowed for the wrongful

taking of the cars; consequently we find that the

records show that the appellant is raising the ques-

tion as to the elements and items of damages for

the first time on this appeal.

The appellant also claims in its brief, though it

did not claim it at the trial of the (;ase, that while

the uncontradicted evidence, received without ob-

jection, shows that the defendants' business which

was destroyed by the plaintiff was paying a profit

of $300 a month, that the court should have limited

this from the time of the commencement of the

action up to the date of trial, thereby limiting it

in amount to the sum of $1,030. No such sugges-

tion was made at the trial in any manner whatso-

ever; BUT ON THE CONTRARY THE APPEL-
LANT REQUESTED INSTRUCTION NO. XI,

AND CITED ITS REFUSAL AS ERROR. That

instruction reads (Tr. 37, Error No. 4)

:

"The burden is upon the defendants to prove

by a preponderance of the evidence, that the auto-

mobiles here in question are of the value they al-

lege, namely $18,555.25, and that they have been

further specially damaged in the sum of $25,000,

and unless defendants do convince you by a pre-

ponderance of the evidence, to this effect, then they

have failed and your verdict should be against

them."
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Bearing in mind that the appellant itself re-

quested this instruction, how can they complain

when the court substantially gave the instruction,

for the court instructed the jury (Tr. 122, 123) that

the burden of proof was on the defendants to prove

these very damages and the court gave the very

instruction requested by the appellant, using sub-

stantially the same language as the request was

framed in, but amplifying it, and gave the in-

struction in a more conservative form than asked

for by the appellant?

In other words, the court protected the appel-

lant from the extent and generality of damages

which it requested him to instruct upon.

Upon this appeal will the court permit the ap-

pellant to claim reversible error based upon its

own request? It is fundamental that invited error

can never be assigned for reversal.

ANTI-TRUST ACTS

Appellant seeks to inject the construction of

their contract under the Anti-Trust Acts, com-

monly known as the Sherman Act, with its amend-

ments, and the Clayton Act of October 15, 1914.

This is not in the case as tried and the court ex-

pressly ruled it out.

(Tr. 306, 307.)
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''COUKT: The other issue is the amount of

damages if any the defendants suffered by reason

of taking these cars?

MR. SMITH: Yes, your Honor, that is one

issue, and another matter, in order that we may
know how to present it to the jury. The whole

case as we view it falls under the Anti-Trust Laws

of the United States. Now, in our answer there

is a prayer for and an asking for punitive dam-

ages.

COURT: I think you can pass that, for I don't

think there is any evidence on which to base it. 4

MR. SMITH: Then we thought the case would

fall under the Clayton Anti-Trust Act instead of

under the common law, and being under the Clay-

ton Act we ask for single damages. * * *

MR. SMITH: I understood your honor to rule

this case came under the Clayton Act.

COURT: No, I made no ruling. I don't think

it is material in this case whether it comes under

one act or the other.

MR. SMITH: No ruling. Will the plaintiff
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have the opening and closing on our defenses, or

will we have it?

COURT: They will have it/'

The defendants, and appellees herein, requested

the lower court to rule this case under the Clay-

ton Act, but the court refused to do so; and this

ruling is not assigned as error and no exception

was taken to the ruling.

With the record in this condition appellant seeks

to inject the construction of its contract, asking

this court to determine whether it is violative of

the trust and monopolies statutes of the United

States, although it was expressly stated at the

trial and its elimination was not excepted to, nor

is it embraced within the assignments of error and

its elimination was in favor of the appellant.

We firmly believe that the appellant is seeking

to inject the construction of the contract to ascer-

tain its validity under the Anti-Trust Laws of the

United States solely for the purpose of attempting

to predicate some ground for a review in the Fed-

eral Supreme Court when this judgment is affirmed

by your Honors. We do not concede that the con-

struction of this contract, or its validity when

tested by the Anti-Trust Laws of the United States

is properly involved, or involved at all, in this
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appeal, but if this court should consider that it is

so involved then we respectfully contend that the

contract is expressly voilative of those acts within

the meaning of the cases heretofore cited, because

it attempts

—

1. To place a territorial restriction upon the

power of every selling agent;

2. To fix the price of re-sale of these articles,

and hence is in direct restraint of trade;

3. To provide jDunishments, forfeitures and dam-

ages for violation of any of its provisions;

4. To dictate the persons to whom the "selling

agents" may transfer the cars for which they have

already fully paid.

AjDpellant argues that the Ford automobile is

a patented article, but the patent laws of the United

States do not in any manner confer the right upon

a patentee to violate the criminal statutes invoked

against the creation of trusts. And in

Motion Picture Patents Co. v. Universal Film

Mfg. Co., decided April 9, 1917, by the

Federal Supreme Court;

Straus V. Victor Talking Machine Co., de-

cided April 9, 1917;
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the invalidity of contracts similar, and for the same
purpose as that at bar, was clearly settled. It

was there stated that the object of the patent laws

is to give "to the inventor the exclusive use of

just what his inventive genius has discovered."

Does appellant contend that the inventive genius

of Mr. Ford reaches to the stifling of competition

and restraint upon interstate commerce in viola-

tion of the plain letter of the Anti-Trust Laws?

Does it argue that the restriction of re-sale of a

patented article is a part of the inventive genius

of a man who makes an engine?

It might be that Mr. Ford is the only man who

ever patented a device to convince people that walk-

ing is a pleasure but that isn't the basis of the

complaint of appellant.

We respectfully submit under the authorities

heretofore cited that the contract involved is clearly

violative of the Anti-Trust Laws of the United

States and for that reason the plaintiff has no

standing in this court.

SALE, NOT A BAILMENT

In the answer in this case it is alleged that

under the entire course of dealing between plain-

tiff and defendants under the contract involved,
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the transaction was treated by both parties as

a sale and not a bailment. The undisputed evi-

dence shows that the cars were in fact sold to

Winchell and Hathaway and there was no bailment.

Therefore the judgment necessarily must be for

the defendants for manifestly the plaintiff could

not replevin the cars to which the title was right-

fully in Winchell and Hathaway. The plaintiff did

not claim these cars by right of repurchase, but

on the theory that the title had never passed, and

that is appellant's position in its brief before this

court.

The defendants both testified that they paid

Ford the full purchase price to be paid for the

automobiles upon delivery of the cars and that

during three years of dealing under this form of

contract this manner of doing business was never

varied. No evidence was offered to dispute these

facts. (Note the testimony of the defendant Win-

chell, Tr. 224.)

"Q. From 1915 to 1916 did you ever pay any

further price than the price they were invoiced to

you af?

A. No, sir.

Q. And you received the cars?

A. Yes, sir.
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Q. And sold them in the course of business?

A. Yes, sir."

(Testimony of defendant Hathaway, Tr. 261.)

**Q. Now, Mr. Hathaway, in all the years you

have dealt with them has there ever been a time, a

single instance, but what you have had to pay for

the car on delivery to you?

A. No, we only pay the one price.

Q. And you pay that on delivery of the car?

A. Yes.

Q. And you treat the car as yours and go on

and sell it or dispose of it as you like?

A. Yes, sir.

Q. You have done that for three years?

A. Four, yes, I was with the Ford Motor Com-

pany.
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Q. Were you ever called upon to pay any fur-

ther price than the price you paid on delivery?

A. No, sir.

Q. In all the 437 cars that you sold at Eugene

did you ever pay a cent extra over and above the

price you were required to pay to get the cars?

A. No, sir.

Q. Were you ever asked to? '

A. Never asked to.

Q. Did they ever claim anything different?

A. No, there was nothing."

All of this evidence was received without any

objection and no witness in the case disputed it.

How then can it be claimed that the cars were

held under a bailment instead of an actual sale?

It is inconceivable that the Ford Motor Company
could deliver the cars to Winchell and Hathaway

to be sold by them to the public in the ordinary

course of trade, and delivered to Winchell and
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Hathaway only upon full payment to Ford of all

that they were to pay for them and the payment
made in cash, and this be construed to be a bail-

ment or anything else other than an outright sale.

This case has no relation to the Cole Motor Car

case cited by the appellant in its brief, or any of

the cases cited by it in which there was an actual

bailment and not a sale. To call a sale a bail-

ment does not change the character of the actual

transaction, but its true character is to be deter-

mined

—

(a) From the language of the governing con-

tract
;

(b) More especially from the course of dealing

which both parties have adopted under it and where

that course exists for a large number of years and

is acquiesced in by both parties it is conclusive of

the nature of the transaction.

In addition the appellant at Assignment XI as-

signed error in giving the following instructions:

"It also appears in testimony that at that time

the defendants had in their possession some thirty-

seven cars, which they had previously ordered from

the plaintiff, upon which they had paid 85 per cent
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of the list price, or all that they were expected or

required to pay under the contract."

In specifically designating the pretended error

in this instruction appellant used this language, in

Transcrii3t of Record, p. 42:

"For the reason that it appears from the face

of the contract introduced in evidence upon the

trial of the above entitled case, which contract was

admitted by all parties, that the 85 per cent of the

list price was only a portion of the consideration

which the plaintiff and purchasers of its cars was

to receive from the defendants in this case, and for

the further reason that it was provided under and

by virtue of the terms of said contract that upon

the cancellation thereof the plaintiff might exercise

its option to retake possession of the cars in con-

troversy upon returning the 85 per cent advanced,

and in event of its failure to exercise such option

the defendants would make every reasonable effort

to sell such cars within three months after the can-

cellation of the contract, and in the event of their

inability to accomplish such sale said defendants

would be entitled to purchase said automobiles by

the payment of 10 per cent additional upon the

list price and would have a lien upon the auto-

mobiles for the 85 per cent advanced."

The theory of the case of appellant is that a
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tender was unnecessary, therefore it could replevin

the cars and deprive the defendants of the right of

sale, which it has done. At no place does it ask

for the additional 10 per cent, nor does it say that

it left the cars in the possession of the defendants

for sale after the termination of the contract, there-

fore its own contention shows that it has been paid

every cent to which it is entitled when it received

the original sale price, and that it never tendered

that back as a basis for the creation of a right of

possession in appellant.

FRIVOLOUS APPEAL

We have shown the following facts:

1. The defendants were rightfully in posses-

sion of these machines;

2. They paid the plaintiff its full purchase price

before they took possession;

3. The plaintiff retook these machines by a writ

of replevin without tendering back to defendants

the sum which defendants had paid to plaintiff

therefor;

4. No demand for their possession was made,
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although the machines were rightfully in defen-

dants' possession;

5. The question of the construction of the con-

tract under Anti-Trust Laws was expressly ruled

out of the case and the appellant took no exception

to the ruling, nor did it assign it as error;

6. The instruction given concerning damages

was more in favor of ai3pellant than that which ap-

pellant asked;

7. The undisputed e\4dence shows a sale and

not a bailment;

8. Even if the validity of the contract when

tested by the Anti-Trust Laws is involved, its in-

validity was established by a long line of cases de-

cided long prior to the trial of this present case.

For all these reasons we assert that there is no

bona fide question involved in this appeal and that

it should be dismissed with the penalty provided,

and esjjecially do we urge this because the undis-

puted evidence of Winchell and Hathaway shows

that Goden threatened them with prolonged and

continuous litigation by appellant, which he as-

serted would use its vast wealth to keep any case

which they might have with the Ford Motor Com-

pany in the courts indefinitely. (Tr. p. 255.)

We, therefore, respectfully submit that this is
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a proper case in which to impose a penalty for a

Frivolous Appeal.

Respectfully submitted,

CHARLES A. HARDY,
Eugene, Oregon,

JOHN F. LOGAN,
Portland, Oregon,

ISHAM N. SMITH,
Wallace, Idaho,

Attorneys for Defendants and Appellees.

Due service by requisite number of copies hereby

admitted this — day of May, 1917.

Attorney for Appellant.
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sues upon which the case was submitted to the court,
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support.

The appellant urges a reconsideration of the

cause upon the merits, and will also contend at this

time that the trial court had no jurisdiction to try

the cause.

THE MERITS OF THE CASE.

The printed record in this case contains 320

pages, and appellant submitted a brief of over 150

pages. Perhaps on account of this voluminous rec-

ord, we respectfully submit that the court has lost

sight of some of the material issues upon which the

case was tried and some of the facts established on

the trial.

This court seems to us to have followed the trial

court wherein it assumed, and instructed the jury,

that the defendants were entitled to recover, be-

cause of plaintiff's failure to make any demand for

the return of the cars replevined, or to make a ten-

der of the advances made by the defendants to the

plaintiff pursuant to the contract under which the

cars had been consigned by the plaintiff to the de-

fendants. Both courts have held that under the con-

tract of consignment, plaintiff retained title to the

consigned cars until they were sold to users, and that
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tract in accordance with the provisions thereof. As
this court, in its opinion has said:

"In case of a cancellation of the contract, the

plaintiff had the right to retake the unsold cars,

at the same time repaying to the consignees the

full amount of their advancements. When the

notice of cancellation was given, the defend-

ants had on hand 37 of the cars so consigned, on

account of which they had advanced the aggre-

gate sum of $16,077.50, including freight

charges. A day or two following the notice, one

of the plaintiff's representatives visited the de-

fendants at their place of business, and after

discussing with them matters relating to the

closing up of the contract and turning over the

cars, he went to Portland to advise with his

superior."

We pass at this time the obvious inference from

this statement that there must have been at that

interview a request for the return of the cars, with

the remark that we do not understand that a demand

has to be couched in any precise form of words.

Thereupon, the opinion of the court, after allud-

ing to the apparent regrettable lack of courtesy on

the part of plaintiff's representative shown toward

the counsel for the defendants, states that

—
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commenced without first making any formal de-

mand for the cars, or tendering the $16,077.50,

which the defendants were entitled to receive."

In making this statement, which is apparently

the premise upon which the court's opinion is based,

we respectfully urge that the court, perhaps by rea-

son of the excessive length of the record, has fallen

into a misapprehension of the issues tendered and

the facts developed upon the trial. Had the defend-

ants merely stood upon the lien secured to them by

the loth paragraph of the contract, their possession

of the property, thus asserted, would have been a

rightful possession, subject to termination by the

plaintiff only by compliance with the provisions of

the contract.

But the defendants were not satisfied to admit

the ovvnership of the plaintiff in the property, claim-

ing a lien thereon, or that, as the court has said

—

"under the contract the plaintiff retained title to the

consigned cars until they were sold to users." By
their answer, they denied that plaintiff had retained

the title to the property until sold, or that it was en-

titled under any conditions or circumstances to a re-

turn of the property, and the defendants asserted an

ownership in themselves, absolute and exclusive, in-

consistent with any claim of lien. And the defend-

ants re-asserted and reiterated in varying forms in
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this claim and defense of ownership. And this claim

that the property replevined had been sold by the

plaintiff to defendants and was their absolute prop-

erty is repeated in the evidence and finally in the de-

fendants' brief in this court. The defendants plain-

ly and clearly went to trial upon a claim of absolute

ownership in themselves, and repudiation of any

right on the part of the plaintiff in the cars, or any

right of possession thereto. The theory of the law

in insisting upon a demand where a possession is

rightful and ownership admittedly in the party mak-

ing demand, is that, upon proper demand, defendant

will surrender possession, and that he ought not to

be held for failing to surrender possession unless

asked so to do. But defendants in this case have

made it abundantly clear by their position upon the

trial that they would not have yielded possession un-

der any circumstances, and that the omission of de-

mand, if there was an omission, which we do not con-

cede, in no way changed their attitude.

The purpose and effect of a demand for posses-

sion is to convert a rightful holding and possession

by a defendant into a wrongful detention, by a re-

fusal to comply with the demand. V/here a defend-

ant's possession is wrongful, or based upon an abso-

lute denial of any right in the plaintiff under any

circumstances to retake possession, the law does not

require so futile a thing as a demand, and likewise
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it is an unnecessary and futile thing to prove a de-

mand when the defense is based on a denial of plain-

tiff's right to possession under any circumstances.

The defense asserted converted a rightful possession

into a wrongful detention. We refer again to that

decision of the Supreme Court of the State of Ore-

gon, where this case arose, wherein it is said:

"Moreover the defendant in his answer

claims the title to the property, and where such

is the condition of the pleadings, no proof of de-

mand is necessary."

Brown v. Truax, 58 Ore. 572, 577.

This matter was discussed in our original brief, be-

ginning at page 59.

But we do not need to rely upon the fact that the

defendants, by choosing as their ground of defense

the claim of absolute ownership in themselves with

its consequent repudiation of any claim or interest

on the part of the plaintiff, rendered unnecessary

proof of demand, and we respectfully urge that the

premises on which the court's opinion seems to be

based, following the action of the trial court in tak-

ing from the jury consideration of the questions of

demand and tender, rest upon a failure to consider

all the evidence introduced in the case.

The testimony clearly indicates both a demand

and a tender.
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One of the defendants testified (Abstract, page

257):

"A. Well, he said that could be taken care

of afterwards. He says, 1 can't say, you may
just have to scrap that out with the Ford Motor

Company, but I am prepared to pay the 85 per

cent.

Q. Well, what else was said?

A. Well, we told him that we couldn't con-

sider a proposition of that kind.'

"Note the language of the defendant where it

said

—

Well, we told him that we couldn't consider a

proposition of that kind.' Here in this quotation and

in the testimony from which it is taken is a positive

refusal to accept the 85 per cent unless other sums

were paid at the same time.

Again on pages 268 and 269, Transcript of

Record, we find further evidence by one of the

defendants himself of a tender and a positive

refusal.

Q. And what did he say they would do ?

A. They would pay us the 85 per cent of the

selling price or list price of the Ford cars—these

cars that were in question.

COURT: That is, they would return to you
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the money you had paid on the cars—was that

it?

A. Yes, sir.

Q. And you refused to accept that?

A. Yes, sir."

IS IT POSSIBLE TO READ THIS TESTIMONY
OF A DEFENDANT, AND BELIEVE THAT HE
DID NOT UNDERSTAND THAT PLAINTIFF'S

REPRESENTATIVE WAS OFFERING HIM $16,-

077.50, AND THAT HIS REFUSAL TO ACCEPT
WAS BECAUSE, AND ONLY BECAUSE, HE
WAS DEMANDING OTHER SUMS OF MONEY
OR OTHER CONDITIONS TO WHICH, UNDER
THE CONTRACT, HE V/AS NOT ENTITLED?

AND, FURTHER, AS A REASONABLE PROP-
OSITION, IS IT POSSIBLE TO BELIEVE THAT
THE PLAINTIFF'S REPRESENTATIVE WAS
OFFERING TO PAY TO THE DEFENDANT $16,-

077.50 Vv^ITHOUT ASKING RETURN OF THE
CARS?

A demand and tender do not consist of some pre-

scribed form of words, but they consist rather of

the legal effect of what has been done. Here in the

testimond quoted, the defendant stated in reply to a

question by the trial judge, that they refused to ac-

cept the money they had paid on the cars, namely.
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the $16,077.50. Why should he say they refused it

if he didn't understand that it had been tendered?

At the bottom of page 88 of the Transcript of the

Record, which is a part of the bill of exceptions, ap-

pears an exception by the plaintiff to the action of

the court in giving the instruction approved by this

court. This court says

:

"There is no pretence that tender was in fact

made."

We respectfully urge that defendants' own testi-

mony shows that tender was in fact made, and we
submit that the trial court was wrong in taking

this question from the jury, and we respectfully

urge that this court must have overlooked the testi-

mony quoted above.

And as cumulative argument, we allude again to

the fact that the defendants' answer does not i^est

their defense upon the claim that they were entitled

under the contract to retain possession of the cars

until repaid the sum of $16,077.50, with the necessary

corollary that upon the payment of that sum, the

plaintiff was entitled to recover possession, but rath-

er, they stood upon an absolute denial of any right

under any circumstances in the plaintiff, and the

claim of complete ownership in themselves.

In our brief, beginning at page 37, we endeavor
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to point out certain errors of the trial court in its

instructions relative to the question of damages,

and to this phase of the case the Appellate Court has

not alluded in detail.

May we respectfully ask the court to re-read and

reconsider that portion of our brief found from

pages 37 to 49? And we beg to remind the court

that the contract between the plaintiff and defend-

ants was lawfully and rightfully terminated some

time prior to the institution of the replevin case.

After this termination, the rights of the parties

stood arrested and fixed as provided in the contract.

By the contract, the defendants had a lien on the

property for the amount of their advances, and those

advances were the subject of discussion between the

defendants and plaintiff's representative, but from

the time {he contract was terminated the defendant

had no right to sell the consigned cars unless re-

quested to do so by the plaintiff, as it is provided in

the 49th paragraph of the contract it may do, it be-

ing there provided that:

"Or at the option of the first party, it shall

be the duty of the second party, and he under-

takes (for the purpose of winding up the affairs

of his said limited agency) to take orders for

the sale of such automobiles as he may have on

hand unsold at the time of such cancellation or

expiration."
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There is no claim, or pretence, or evidence, in this

case that the plaintiff ever exercised the option thus

provided, and required the defendants to continue

selling. On the contrary, it is beyond controversy

that the plaintiff did not desire defendants to sell

any more cars, and did desire to take the unsold cars

back. In this condition of the contract and the rela-

tions between the parties, it was certainly error for

the trial court to instruct the jury as it did (Tran-

script, page 106) that

—

"The taking of the cars away from the de-

fendants, of course, deprived them of the right

to sell them, and of any profits that they might

have derived from the sales. That was one

thing that, of course, was the result of this tak-

ing of the cars by the plaintiff company. Now,

the profits on the sales would, of course, be a

matter to be considered by the jury in arriving

at your verdict in this case."

It was not the beginning of the replevin that de-

prived the defendants of the right to sell the cars,

but the termination of the contract, and the court

correctly held that that termination was within

plaintiff's rights. These instructions permitted the

jury to take into consideration profits which the de-

fendants might have earned if there had been no

cancellation an dthey had sold the cars, and that

such profit had rem.ained after the expense of con-
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ducting business, but profits to v/hich the defend-

ants were in no way entitled after a cancellation.

These profits unquestionably were included in the

$6000 damages allowed by the jury, and figured up

to the sum of $2,477.75.

The jury were also allowed to include in their

verdict, under the instructions of the court, profits

which the defendants believed they would have made

from the operation of the garage conducted by them

in connection v^ith their business, but the court is

reminded that the evidence shows that the garage

business was sold to Vick Brothers prior to the com-

mencement of the replevin case, and subsequent to

the cancellation of the contract. This sale to Vick

Brothers was not a result of the replevin, but a re-

sult of the cancellation, which cancellation was ad-

mittedly within the plaintiff's rights. Defendants

did not wait for a replevin suit to sell out their busi-

ness to Vick Brothers, but evidently decided that if

they could not represent the Ford Motor Company
they had better go out of business. But if these

profits in the garage business were allowed at the

maximum amount testified to from the date of the

replevin suit to the date of trial, the damages from
this source could not exceed $1030. The testimony

quoted on pages 42, 43 and 44 of our brief is the tes-

timony of one of the defendants, and shows the rela-

tionship between the cancellation of the contract and
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the sale to Vick Brothers, and demonstrates that this

item of damages ought not to have been allowed.

Hathaway, one of the defendants, testified

(Transcript, page 266) that the Ford Motor Com-

pany, by its replevin suit, stopped the defendants

from carrying out their deal with Vick Brothers.

If this were true, it would constitute the only dam-

ages which the defendants could trace to any act of

the plaintiff, and they sold out to Vick Brothers for

less than $2000.00, of which they had already re-

ceived $1000.00 in cash before the replevin suit was

started.

In our original brief (page 41), we challenged

counsel for defendant to show by the record any oth-

er item of damage supported by any evidence in this

case, and we respectfully submit that these two items

of damage were erroneously submitted to the jury

by the trial court.

The testimony of both defendants appears in full

in the Transcript of Record (pages 217 to 252), and

there is no statement by either of them, or any one

on their behalf, that they were damaged in the sum

of $25,000.00, as alleged in the pleadings, nor in the

sum of $6,000.00 as found by the jury, nor are there

any damages testified to, except that relating to the

profits which the defendants think they would have

made if the contract had not been terminated, and

the estimated profits of operating their garage. Not-
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withstanding the claim in the pleadings, there war.

no attempt on the trial of the case to prove any other

damages, and the jury went beyond the evidence in

giving damages, and the court erroneously in-

terpreted the contract in allowing the profits as an

element of damages.

The bill of exceptions appears in the Transcript

beginning on page 44. Attached to the bill of excep-

tions is a copy of the Transcript of the Testimony,

beginning at page 131 of the Transcript. Beginning

at page 87 appear the instructions of the court ex-

cepted to, with evidence to explain the exceptions.

On page 87 appears, as a part of the bill of excep-

tions, what amounts to a certificate by the trial court

to the effect that on the trial, counsel for the de-

fendants contended that title to the automobiles in

question passed to the defendants on the payment of

the 85 per cent of the purchase price therefor, pro-

vided for in said contract. This statement by the

court of the defendants' position is in line with their

pleadings herein before alluded to, wherein they ab-

solutely deny any right or title, or right of posses-

sion in the plaintiff, and assert absolute ownership

and right of possession in themselves.

In spite of this condition of the Record, the trial

court, as we believe, erroneously and in disregard of

evidence that at the very least should have been sub-

mitted to the jury as tending to show, and as we be-
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lieve showing, both a tender of the $16,077.50 and a

demand for the return of the cars, instructed the

jury in effect that the plaintiff had no case to sub-

mit to them, and that the only question before them

was the am^ount of defendants' damages, and then as

we contend, erroneously, instructed the jury per-

mitting them to include in their verdict items of an-

ticipated profits to v/hich the defendants could never

have become entitled even though the replevin case

had never been brought.

THE QUESTION OF JURISDICTION.

In taking up the question of jurisdiction, the

writer of this petition for rehearing feels entitled to

offer a word of explanation. As was suggested to

the Appellate Court upon the oral argument by coun-

sel on the other side, neither the writer hereof nor

his firm participated in the proceedings in the court

below, and were only called into this case after an

appeal had been perfected for the purpose of writing

the brief and arguing the case here.

It is with some diffidence that we admit that we

have fallen into the same error as the District Court

and the Circuit Court of Appeals, and taken the rec-

ord for granted. Had the District Court done as the

Suprem.e Court of the United States says should al-

ways first be done—inspected the record to ascer-



18

tain whether or not it had jurisdiction, this cause

would have ended there, unless proper amendments

could have been, and had been, made. In writing the

brief and arguing the case in this court, we unwit-

tingly fell into the same error of taldng the jurisdic-

tion for granted.

It has always been held, ever since the case of

Capron v. Van Noorden, 2 Cranch 126, 2 L. Ed. 229,

that the Federal Court is a court of limited jurisdic-

tion, and that v/here, by the record, jurisdiction does

not appear as it ought to appear, then the case ought

to be dismissed. And it v/as there held that the

plaintiff could assign as error, lack of jurisdiction

in that court, to which he had himself in the first

place chosen to go.

There is in the case at bar, an allegation that the

plaintiff was a corporation under the laws of the

State of Michigan; there is no allegation, and no

showing any where in this record, as to the citizen-

ship of the defendants.

In the case of Bors v. Preston, 111 U. S. 252, 28

L. Ed. 419, in which the opinion was written by Jus-

tice Harlan, the Supreme Court said:

"In cases of which the Circuit Court may
take cognizance only by reason of the citizen-

ship of the parties, this court, as its decisions in-

dicate, has, except under special circumstances,
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declined to express any opinion upon the merits

on appeal or writ of error where the record does

not affirmatively show jurisdiction in the court

below; this, because the courts of the Union, be-

ing courts of limited jurisdiction, the presump-

tion in every stage of the cause is that it is with-

out their jurisdiction unless the contrary ap-

pears from the record."

And in the case of Mansfield C. & L. M. R. Co. v.

Swan, 111 U. S. 379, 28 L. Ed. 462, the Supreme Court

said that it would, where no motion was made by

either party, on its own motion, reverse a judgment

for want of jurisdiction not only in cases where it is

shown negatively that jurisdiction does not exist, but

even when it does not appear affirmatively that it

does exist. And the court said:

"It is true that the plaintiffs below, against

whose objection the error was committed, doer

not complain of being prejudiced by it; and it

seems to be an anomaly and a hardship that the

party at whose instance it was committed,

should be permitted to derive an advantage

from it, but the rule springing from the nature

and limits of the judicial power of the United

States is inflexible and without exception, which

requres the court, of its own motion, to deny its

own jurisdiction, and in the exercise of it appel-

late power, that of all other courts of the United
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States, in all cases where such jurisdiction does

not affirmatively appear in the record on which

in the exercise of that power it is called to act.

On every writ of error or appeal, the first and

fundamental question is that of jurisdiction,

first of this court, and then of the court from

which the record comes. This question the court

is bound to ask and answer for itself even when

not otherwise suggested and without respect to

the relation of the parties to it."

The authorities bearing upon this question are

collated in Taylor on "Jurisdiction and Procedure of

the United States Supreme Court," pages 655, 656

and 657. Upon the authorities there cited, we re-

spectfully suggest to this court that it is its duty to

reverse the judgment of the District Court and re-

mand the case for a dismissal. As the author of the

textbook just referred to says:

"Even when the parties fail to raise the

question or consent that the case may be con-

sidered on its merits, the Supreme Court must

examine and determine whether a Circuit Court

of the United States has or has not jurisdiction

of the case it is called upon to decide."

And again

—

"Where the case comes from a Federal

Court on writ of error or appeal, the first and
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fundamental question is that of jurisdiction

—

first of the Supreme Court, then of the court be-

low."

And again

—

"The Supreme Court, on its own motion, will,

for a defective averment of citizenship, reverse

a judgment of a Circuit Court and remand a

case."

In Chapman v. Barney, 129 U. S. 677, 32 L. Ed.

800, the Supreme Court, after considering the errors

assigned in the record, said:

"But aside from all this, we are confronted

with the question of jurisdiction, which although

not raised by either party in the court below,

or in this court, is presented by the record, and

under repeated decisions of this court must be

considered."

We, therefore, submit that a re-examination of

the pleadings in this case will show that the trial

court was without jurisdiction to entertain the cause

or enter any judgment therein, except one of dis-

missal, and that the only judgment that this court

can enter, in the exercise of its appellate power, is to

reverse and set aside the judgment and remand to

the trial court, with directions to dismiss for lack of

jurisdiction.
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CONCLUSIONS.

As a final word on the merits of this case, we re-

spectfully submit that the trial court and the jury

were possibly influenced and misled in their consid-

eration of the cause by what this court in its opin-

ion has described as the great arrogance with v/hich

plaintiff's representatives treated the defendants

and their counsel at their interview in the City of

Eugene. We are ready to concede that that repre-

sentative fell short of any standard of diplomacy,

but yet we contend that the rights of the plaintiff

should not be sacrificed by conduct or language of

which it unquestionably would be the last to approve,

but rather should be measured— (a) by the contract,

which the trial court has said was the basis of the

parties' rights, and which nevertheless we contend

he misunderstood and misinterpreted, and— (b) by

the evidence in the cause, and the pleadings, and the

position taken by the defendants thereon.

We respectfully submit that this court in its opin-

ion has overlooked the fact that the defendants at

all times contended and insisted, even to the argu-

ment in this court, that the cars in question were

their absolute property and that no demand or ten-

der or any act on the part of the plaintiff could give

the plaintiff any right to the possession thereof.

¥/ith the defendants taking such a position, we sub-
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mit that it is neither law nor common sense to re-

quire that proof of demand, which might be proper

if the defendants had come in and said
—

"Yes, this

is your property, but you haven't heretofore asked

for its return."

We submit that the evidence, which we have here-

tofore in this petition for rehearing quoted, indi-

cates that the defendants clearly understood that

they were beng offered $16,077.50, and that that

offer accompanied a request for the return of the

cars. We further submit, that the court disregard-

ed the contract between the parties in instructing

the jury that they might award to the defendants

profits on the sale of cars after the termination of

the contract. We further submit that on the evi-

dence in this case, even if the instruction just al-

luded to had not been erroneous, the defendants say

all that could be said for their judgment, where on

page 18 of their brief in this court they assert that

appellant concedes (as it does not, and did not) "that

the verdict for damages is fully sustained, except as

to $3,507.75, and, therefore, we say the judgment

should be affirmed, and the only question involved

is whether we remit $3,507.75 or not." We do not

find any offer on the part of the defendants beyond

this, or any direction by the court that the judgment

should require a remittitur in the amount named.

There was some evidence offered, although we con-

tend wrongfully, as to the items mentioned on the
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page of respondents^ brief referred to, but no evi-

dence of any other or further damage.

We respectfully urge upon this court that the de-

fendants on the trial of this case took a position and

asserted claims in defiance of our rights under our

contract with them—a contract which this court in

the case of Ford Motor Company vs. Boone, et al.,

has held to be a valid and lawful contract. The rec-

ord in this case discloses that on the trial, conflict-

ing and contradictory positions were advanced with

regard to this contract, and the plaintiff did not re-

ceive from the trial court a proper interpretation of

said contract, and its rights have not been protected,

and an erroneous judgment has been entered.

Respectfully submitted,

PLATT & PLATT,

Attorneys for Plaintiff and Appellant.

Harrison G. Piatt,

L. B. Robertson,

Of Counsel.
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In the petition for rehearing the plaintiff in error makes

a new contention assailing the jurisdiction of this court; and

urges for the first time that neither the lower court nor this



court has any jurisdiction of tlie controversy because the

record does not show diverse citizenship.

POINT I.

The record affirmatively shows (tr. 5, Par. i), that plaintiff

is a foreign corporation organized and existing under and by

virtue of the laws of the State of Michigan, etc., but fails to

show the citizenship or residence of the defendants.

The trial was had, verdict rendered in favor of the de-

fendant Eugene Ford Auto Company, and thereafter writ of

error was prosecuted to this court whereupon the proceedings

below were sustained, and now on rehearing the appellee

urges reversal because of the absence of a showing of diverse

citizenship. If this point is sustained, we believe the proper

procedure and practice is that set forth in

Fitchhurg R. Co. v. Nichols ( i C C. A.) 85 Fed. 869.

as follows: (page 870).

"Before Colt and Putnam, Circuit Judges, and Webb,

District Judge.

Putnam, Circuit Judge. The record in this case con-

tains the suitable allegations to show the citizenship of

the corporation defendant in the court below, but it fails

in this respect as to the plaintiff below. There are only



two courses open. If the plaintiff below is an alien, or

a citizen of some state other than Massachusetts, the

record may be amended in this court according to the

truth by the consent of both parties. Fletcher v. Peck,

6 Cranch, 87, 127; Kennedy v. Bank, 8 How. 586, 611;

U. S. V. Hopewell, 51 Fed. 798, 800, 2 C. C. A. 510;

Nashua & L. R. Corp. v. Boston & L. R. Corp. 9 C. C.

A. 468, 61 Fed. 2'}^y, 245. If this is not done, the judg-

ment of the court below must te reversed. It is not

necessary to set aside the verdict, as the court below may

allow an amendm)ent, in accordance with the facts, to sup-

ply the defect, as well after verdict as before, provided

it gives the adverse party an opportunity to meet the new

issue thus raised, if that party is advised to do so. All

this is not only in accordance with the general principles

of law, but is emphasized by section 954 of the Revised

Statutes, and paragraphs i and 3 of rule 1 1 of the circuit

court. Of course, if an amendment is not made, or the

issue made by it is not sustained, it will be the duty of the

court below to dismiss the suit. It is ordered that the

judgment of the circuit court be reversed, without costs

for either party in this court, and that the case be re-

manded to the circuit court for further proceedings ac-

cording- to law, unless an amendment is made in this

court on or before February t, 1898, as provided in this

opinion."

Waison v. Bonfils it6 Fed. 157 (8 C .C. A.) (i6t:



"An aj>pellate court has no power to allow such an

amendment, but in cases in which there has been no issue

regarding citizenship in the court below, and through the

mistake or inadvertence of one of the parties the requisite

averments have not been made, it may reverse and re-

mand the case, with leave to the court below to permit

their insertion, in the proper pleading by an amendment.

Insurance Co. v. Rhoads. 1 19 U. S. 237, 240. 7 Sup. Ct.

193, 30 L. Ed. 380: Morgan v. Gay, 19 Wall, 81, 22 L.

Ed. 100; Robertson v. Cease, 97 U. S. 646, 651, 24 L.

Ed. 1057; Railway Co. v. Newcomb, 6 C. C. A. 172, 173.

56 Fed. 951, 952; Railroad Co. v. Nichols. 29 C. C. A.

464, 85 Fed. 869."

Grand Trunk JJ'csfcrn Ry. Co. z: Rcddick, t6o Fed.

898 (7C. C. A.) (901):

"The trial was free from error throughout. But the

judgment must be re\'ersed on account of plaintiff's omiis-

sion respecting citizenship. A question remains. How

far ought the proceedings to be opened up? Defendant

confessed the cause of action. The damages were proper-

Iv proved and assessed. The justice of tlie matter is that

plaintiff should not be required to go through another

trial unless that course is unavoidable. Jurisdiction and

merits are separate questions, and may properly be de-

termined separately. A\'ant of jurisdiction, by the very

nature of the question, is merely a matter of abatement.

If plaintiff has averred that he was a citizen of Illinois



and defendant a corporation organized and existing un-

der the laws of Michigan, and if defendant could honestly

have challenged those allegations or either of them, the

issue could have been determined in advance of a trial

on the merits. We see no just reason why, after a trial

on the merits, the logically separable matter of jurisdic-

tion should not be determined. Fitchburg R. Co. v.

Nichols, 85 Fed. 869, 21 C. C. A. 464; Watson v. Bonfils,

116 Fed. 157, 53 C. C. A. 535; Everhart v. Huntsville

College, 120 U. S. 223, 7 Sup. Ct. 555, 30 L. Ed. 623;

Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. 873, 30

L. Ed. 914. If, after plaintiff amiends, the jurisdictional

averments should be denied, tlie issue may be tried accord-

ing to the practice with respect to pleas in abatement.

The judgment is reversed, with tlie direction to proceed

in conformity with this opinion."

This practice is sustained in

:

M'Eldoncy v. Card, 193 Fed. 475 {syllabus points 9,

10 and 1 1, pages 483 and 484).

Because the merits of the controversy have l>een decided

in favor of the appellees, the procedure applicable to this cise

is, we respectfully submit, that outlined in the authorities

above, and is clearly distinguishable from such cases as:

Post V. Beacon Vacintm Pump Electrical Co. (i C. C.

^.) 89 Fed. I (pages 5 and 6).
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Submitted herewith are affidavits showing the citizenship

of each defendant which is diverse from that of plaintiff.

COSTS.

We beheve that the costs of this writ of error should be

taxed against the Ford Motor Co. It was the plaintiff below,

and if it failed to allege jurisdictional averments when the

facts- warranting such allegation existed, it should not be per-

mitted to go unwhipped of justice for its tactics.

The Federal Supreme Court has awarded costs against tlic

plaintiff which fails to allege diverse citizenship and seeks to

take advantage of its own failure, and thereby to escape a

just judgment rendered against it.

In

Halsted v. Blister, 119 U. S., 341 {Bk. 30 L. 462}

and

Menard z'. Goggan, 121 U. S. 253 {Bk. 30 L. 914)

the rule is thus expressed

:

"(Syllabus, Point 2; 30 L. 914). Upon a reversal

of a decree for want of jurisdiction in the court below,

costs are allowed against the complainant, he having failc 1

to put on record the facts necessary to show jurisdiction.

Reference is made to the affidavits of each defendant sub-



mitted herewith to show that jurisdiction because of diverse

citizensliip did in fact exist at the time of the commencemerit

of this case so that your Honors may make proper disposition

of questions, to-wit

:

(a) Costs on this writ of error;

(b) Directing the lower court to permit amendments,

should the defendants desire to make such, so as to frame a

direct issue on the diverse citizenship of the parties.

(c) Permitting the verdict to stand until trial of that ques-

tion and entering judgment accordingly.

We therefore respectfully ask that if this case is reversed

that the verdict should be permitted to stand and the appellees

shall be allowed to amend the pleadings so as to frame a direci

issue upon diverse citizenship and that appellees be required

to make proper service of their amended pleading, and the

lower court directed to try such issue, and upon its determina-

tion, if it be sustained, then that judgment be re-entered upon

the verdict already in the record.

POINT 2.

MERITS OF THE CASE.

At pages 4 to 17 of the petition for re-hearing the question

of the necessity for a demand and tender is again presented.
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At pages 9 and lo ecrtain quotations are made from the tran-

script at page 257 et seq. This excerpt from the testimony

of defendant and Witness Hathaway is incorrectly segregated

from the other testimony to which it relates, and standing

alone it gives an erroneons impression as to what the testimony

was. At pages 254 to 264 the testimony of this witness dis-

closes that the portion of the testimony quoted in the petition

for rehearing is only a part of a proposed and contemplated

compromise and settlemjent of all claims. That compromise

involved the following items

:

(a) The return of the $16,077.50 which the Eugene Ford

Motor Company had paid for the cars.

(b) The taking over of this stock including parts and

garage extras, tools, accessories, typewriter desk and fixtures

at the full retail price which Winchell and Hathaway had

paid therefor.

(c) The payment of the bonus money, etc.

(d) The return of the contract money.

(e) The return of the deposit money.

To clarify this situation we quote from pages 254 to 257:

"Q. Now, did you and Mr. Goden come to any under-

standing as to how you would sell them?
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A. We told Mr. Goden that we didn't consider our

contract cancelled yet, and that we had a nice business

there and we didn't care to go out of it. Well, ho main-

tained that we could see that our contract was cancelled

and we just as well begin negotiating some kind of a

deal for straightening it out. So he mentioned, he snys,

'I have always dealt fairly with you boys. I wish you

would take my advice.' He says, 'I will tell you what

I advise you to do because,' he says, 'you can't afford

to resist this because the Ford Motor Company—the large

capital they have behind them, they will carry this thing

along in the various courts, and you will get off at the

little end of the horn in the long run anyway.' So we

didn't know what to say or do, but he told mle of a deal

that he had put through up at LaGrande where the man

—he told me how to get out of it easy, and that he didn't

follow his advice with regard to it, and he afterwards

admitted that he should have followed his advice with

regard to it. So we told him that we would think it over,

and we would let him know later what we thought about

it.

Q. Well, did you and he finally come to any terms?

A. Well, the next morning—that evening Mr. Win-

chell and I talked it over and we was—well, we was un-

decided as to what to do. We didn't know where we

were at. We felt that tlie Ford Motor Company wonld

have the upper hand of us, and that we l:)etter do some-
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thing, and we decided that night to accept tlieir offer,

provided they paid us back our full amount that we had

invested in the cars, and that Vick Brothers took over our

stock including parts and garage extras that we had for

repairs, tools, and our accessories, typewriter, including

a desp and various fixtures that we had, at the full retail

price, that is. what we paid for them.

O. What about the bonus money and contract money ?

A. The bonus money was to be forthcoming from the

Ford Motor Company ; it was understood that was to be

paid to us on the volume of business that we had done

up to that time.

»

O. Including tliese cars in question?

A. Including the cars in question,

O. ^M^at about the amount you had deposited with

them? Did he agree to give you that?

A. Yes, sir, we had $800.00 deposited.

Q. Did they keep that arrangement? Did they carry

that out?

A. No, sir.

Q. Did Mr. Goden leave ?
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A. Well, we told Mr. Goden that upon the payment

of that in cash that we would accept it, and that we

couldn't consider an3'thing else but a cash proposition;

so he says that he could get the cash, and he says, 'You

leave it to me; I will go to Portland, and I will fix this

up.' So he left for Portland.

Q. And when he came back, what occurred ? Tell the

jury.

A. When he came back, I don't remember just how

we met Mr. Goden, whether we talked to him, over the

phone or met him personally. Anyway we agreed to

meet him at the Osborne Hotel Friday night.

Q. Who went to the hotel ?

A. Well, Mr. Winchell and I. our attorney. Mr.

Hardy, went to the hotel that evening, and met Mr. Goden

and Mr. Vick in tlie lobby and we introduced each other

all the way around, and Mr. Goden suggested that we go

up to his room, so we did so, and Mr. Winchell asked

Mr. Goden if he was ready to pay over the cash—the

money. Well, Mr. Goden said that he couldn't do that;

that after interviewing the managers at Portland, why

they had objected, but they had agreed to pay over the

85 per cent list price of the cars in question on the cars

that we had in stock at that time.
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O. ^^^^at about tlie contract money and the Iwnns

money? Your own money that was depositee! and your

bonus money?

A. Well, he said that could be taken care of after-

wards. He says 'I can't say; you may just have to scrap

that out with the Ford Motor Company, but I am pre-

pared to pay the 85 per cent.'

Q. \\'ell, what else was said?

A. Well, we told him that we couldn't consider a

proposition of that kind : that kind ; that we were entitled

to our bonus money and also to our deposit, and he said,

well he says, 'I am only authorized to pay you the 85 per

cent.' and he says 'I have the authority, or have the money

at the First National Bank, and can make you a check to-

morrow morning.'

O. Do you recall then what I said?

A. Well. Mr. Hardy mentioned that we could take

this under advisement, and immediately Mr. Goden men-

tioned that the deal was all off: well, ]Mr. Hardy says,

Then it is time for us to go. W^e will just simply take

this under advisement.' And we got out, half way to

the door and Mr. Goden repeated that.

O. Repeated what?



A. That the deal was all off ; when we giot out to the

elevator and aw sstepping it, and he followed out there,

and Mr. Vick and Md. Goden said that the deal was all

off."

With the record in this condition we respectfully submit

that the construction attempted to be placed upon this testi-

mony in the petition for rehearing- is incorrect and unjust.

We insist, again, that no demand as required by law, nor

tender as provided in the contract, was ever made and here

we repeat our former contention, in this particular case both

demand and tender were conditions precedent to the existence

of a right to maintain this case by plaintiff in error.

See:

Frccnmn v. Trummcr, 50 Ore. 287 (292, 293) ;

Latham v. Davis, 44 Fed. 863 ;

People's Furniture Co. z\ Crosby, 57 Neb. 282; 73 Am.

St. 504.

POINT 3.

Appellees do not concede that jurisdiction in this case de-

pends SOLELY upon diverse citizenship.

The plaintiff brought this case to enforce its alleged rights

under a contract and must of necessity, rely upon such contract.
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The complaint specifically refers thereto (Allegation VI, p. 6)

and the contract itself was introduced in evidence as part of

plaintiff's case in chief. (Tr. pp. 1 32-161).

The defense claimed rights which were violated by the

attempted enforcement of this contract which was assailed as

rvoid and for conflict with the Anti-Trust Laws of the United

States.

It is true that the court tried the case without deciding

this question (Tr. p. 307) ;
and, that this court in its opinion

says

:

"But in view of the fact that the cause was tried and

submitted on the theory that the contract was valid and

that the rights of the parties were defined and were to

be measured thereby, the inquiry is thought to be im-

material."

The defendants asserted a right because of a violation of

the Anti-Trust Acts of the United States by the identical con-

tract upon which plaintiff sought recovery, and in the brief of

plaintiff in error he find this language:

"(Pp. 24-25) It is apparent from the record that this

contention of defendants is based upon the claim that the

contract between the plaintiff and the defendants, as its

agents, was not what its language expressed, but that

instead of a consignment to an agent, the actual transac-

tion was a sale by the plaintiff to the defendants, with an

attempt to control the prices and conditions of subsequent
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sales by the agents to the pubh'c in violation of the Act

of Congress of July 2ncl, 1890, known as the Sherman

Anti-Trust Act.

"It becomes necessary therefore to take this contract

by its four corners and ascertain from the terms and pro-

visions thereof whether the contract is what it purports

to be—etc."

Appellants' brief (pp. 62-155) is devoted to a lengthy dis-

cussion of the point, although there was no exception to the

court's attitude.

It seems plain then, that so far as the parties to the case are

concerned the following status is shown by the record

:

1. At the trial the defendants urged rights arising

from claimed violation of the Anti-Trust Acts, and dis-

tinctly sought relief therefor, as shown in Tr. pp. 300-

308;

2. On this writ of error, the appellant concedes that

the question was necessarily involved.

The question was not and is not whollv frivolous ; and while

it is true the lower court tried the case without regard to the

determination of the asserted right, yet the failure of a federal

court to sustain such asserted federal right, does not deprive

the court of the jurisdiction to try the case.
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In

Winchester V. Heiskell, 119 U. S. 450 {Bk. 30 L. 462),

it is said at 30 L. p. 464

:

"An immunity was claimed by the appellants under this

statute from the operation of the decree of the state court

on their rights, because that statute made the jurisdiction

of the courts of the United States exclusive in such cases.

We have jurisdiction, but as the decision of the state

court upon this question was clearly right, we do not care

to hear further argument."

Likewise, here. Judge Bean did NOT SUSTAIN the

claimed right ; but the right was claimed, and it was not friv-

olous; the appellant concedes it to be "NECESSARY."

Under the Clayton Act this asserted RIGHT confers juris-

diction on the federal court, regardless of diverse citizenship or

amount. See,

Clayton, Act, U. S. Comp. St. 1916, Vol. 8, Sec. 8835-

(d)-8835-(k).

This controversy therefore, was "A CASE" of which Fed-

eral Courts have cognizance.

Osborne v. United States Bank, 9 Wheaton 819; (Bk.

6 L. 204).

And the court having acquired jurisdiction to hear this

question, held it for the entire controversy;
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Orleans v. Steamship Co., 20 Wall. 392 ; 22 L. 354.

The existence of this asserted right under the Clayton Act,

therefore, gave jurisdiction irrespective of citizenship or

amount involved. But the appellant is not in position to urge

the question here, as it took no exception to the ruling of

Judge Bean. (Tr. pp. 301-307).

That the existence of a Federal question because of as-

serted conflict between state laws and the United States Con-

stitution gives jurisdiction of the entire controversy is held in,

Horner v. U. S. 143 U. S. 576; 36 L. 266;

Chapelle v. U. S., 160 U. S. 509; 40 L. 510;

Scott V. Donald, 165 U. S. 71 ; 41 L. 632.

Judge Bean was compelled to consider the contract and

our asserted rights, to decide whether such rights arose under

a contract which, was violative of the Clayton Act. This is

what conveys jurisdictoin over the controversy.

Ste^ca'ar^t Mining Co. v. Ontario Mining Co., 35 S. C.

610; 237 U. S. 350, Aff'g Idaho Supreme Court.

Jones Nat. Bank v. Yates, 36 5. C. 429; 240 U. S. 541 ;

Carlson v. Washington Ex Rel Curtis, 34 L. 717; 234

U. S. 103

;

Holder v. Aidtnian Miller Co., i6g U. S. 81 ; Bk 42

, . L. 66g Syllabus, point i.
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We therefore submit that the jurisdiction in this case did

not and does not depend SOLELY upon the question of

diverse citizenship, and the judgment should be affirmed.

In conclusion we submit

:

(a) That if the case is reversed for failure of the record

to show diverse citizenship, the verdict should be permitted

to stand the defendants be given the right to amend their

pleadings relative thereto ; that the lower court be instructed

to try that issue and proceed in accordance with the authorities

cited under Point i.

(b) That the Federal question urged was not entirely

frivolous and that it gave jurisdiction of the whole controversy.

(c) That the decision heretofore rendered on the question

of tender and demand should stand, and the verdict be

sustained.

Respectfully submitted.
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Praecipe for Transcript of Record.

To the Clerk of the Above-named Court:

You will please prepare and certify to constitute

the record on appeal in the above-entitled case type-

written copies of the following papers, omitting all

captions, excepting on the Amended Complaint,

omitting also all verifications^ acceptances of service,

file-marks and other endorsements, said transcript

of record to be forwarded to and filed in the Circuit

Court of Appeals for the Ninth Circuit at San Fran-

cisco, California, to be printed there according to the

rules of said Circuit Court of Appeals

;

1. This praecipe.

2. Amended Complaint.

3. Answer of A. D. Campbell and wife.

4. Second Amended Answer of T. F. Mentzer and

Others to Amended Complaint.

5. Reply to Answer of A. D. Campbell and Wife.

6. Reply to Second Amended Answer of T. F.

Mentzer and Others.

7. Judgment.

8. All orders Extending Time.

9. Bill of Exceptions and Statement of Facts.

10. Petition for Writ of Error.

11. Assignment of Errors.

12. Order Allowing Writ of Error.

13. Bond on Writ of Error. [2

J

14. Stipulation Regarding Transcript.

15. Stipulation as to Original Exhibits.
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16. Order Directing Original Exhibits to be For-

warded to Circuit Court of Appeals.

C. B. WHITE,
FLETCHER & EVANS,

Attorneys for Plaintiff.

(Filed March 29, 1917.) [3]

In the District Court of the United States for the

Western District of Washington, Sowthem Di-

vision.

No. 1783.

NATIONAL SURETY COMPANY,
Plaintiff,

vs.

ISAAC BLUMAUER, W. DEAN HAYS and ORA
HAYS, His Wife; T. F. MENTZER and

ELIZABETH E. MENTZER, His Wife; A.

D. CAMPBELL and JESSIE E. CAMP-
BELL, His Wife; and DAVID COPPING
and EVA COPPING, His Wife,

Defendants.

Amended Complaint.

Comes now the above plaintiff above and for cause

of action against the defendants and each of them in

this its amended complaint complains and alleges

:

I.

That the plaintiff is a corporation duly organized

and incorporated and existing under and by virtue

of the laws of the State of New York and its prin-

cipal place of business is in New York City in the

said State of New York, and that said plaintiff is a
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citizen and resident of the State of New York and
is duly qualified and licensed to transact a general

surety business within the State of Washington and
has fully complied with the laws of the State of

"Washington in that regard.

11.

That Isaac Blumauer, T. F. Mentzer and Eliza-

beth E. Mentzer, his wife; W. Dean Hays and Ora
Hays, his wife ; A. D. Campbell and Jessie E. Camp-
bell, his wife, and David Copping and Eva Copping,

his wife, were and each of them now is a citizen of

the State of Washington, and a resident in the

Southern Division of Washington. [4]

III.

That on or prior to the 22d day of June, 1914, and

on and prior to the 22d day of June, 1911, the State

Bank of Tenino was a corporation organized and

existing under and by virtue of the law^s of the State

of Washington and duly authorized to engage in and

did duly engage in and was at the time above-men-

tioned actually engaged in the banking business in

the city of Tenino, Thurston County, Washington.

IV.

That on and immediately prior to the 22d day of

Jime, 1911, and from that on continuously and after

June 22d, 1914, said defendants Isaac Blumauer, T.

F. Mentzer, A. D. Campbell and W. Dean Hays, each

acting for and on behalf of himself and the com-

munity composed of himself and wife, desired to se-

cure the deposit in the State Bank of Tenino of a

certain sum of money belonging to Thurston County^

Washington, in the possession of the County Treas-
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urer of said Thurston County, Washington.

V.

That in order to secure the deposit in said State

Bank of Tenino of said funds, by the county treas-

urer of Thurston County, it became necessary for

said State Bank of Tenino to furnish a bond as pro-

vided by law conditioned for payment to said county

treasurer of any sum deposited by him in the State

Bank of Tenino upon demand being made therefor.

VI.

That on or about the 19th day of June, 1911, the

officers and directors of said State Bank of Tenino

applied to the National Surety Company, plaintiff

herein, for a bond in the sum of Five Thousand

($5,000) Dollars to secure the repayment to said

county treasurer of Thurston County, Washington,

for any sum deposited by him in the said State Bank

of Tenino and that on or about the 22d [5] day

of June, 1911^ the said State Bank of Tenino, as

principal, and the National Surety Company, as

surety, executed and delivered a bond conditioned

according to law, a true and correct copy of which

bond is hereto attached and marked Exhibit **A" to

the same effect as if specifically set forth in this

paragraph.

VII.

That as a part of the transaction heretofore set

forth in paragraph VI hereof and in order to in-

duce the plaintiff herein to execute said bond men-

tioned, the defendants Isaac Blumauer, W. Dean

Hays, A. D. Campbell, T. F. Mentzer and David

Copping, each acting for himself and the community



6 National Surety Company vs.

composed of himself and wife, agreed to execute and

thereupon voluntarily of his own free will and ac-

cord did make, execute and deliver to the plaintiff

herein a certain agreement and contract of indem-

nity to indemnify and keep indemnified and hold

harmless the said plaintiff^ the National Surety

Company, from all demand, liability, loss, damages

of whatsoever kind or nature, etc., which said plain-

tiff should incur by reason of having executed and

given the bond heretofore referred to in paragraph

VI hereof, or the alteration, change, modification,

amendment, limitation, extension or renewal there-

of
^
or the substitution of other or new obligations in

its place or in lieu thereof, a copy of which said

agreement and indemnity contract is hereto attached

and marked Exhibit "B" to the same effect as if

specifically set forth in this paragraph.

VIII.

That on or about the 22d day of June, 1914, the

State Bank of Tenino, acting by and through the

defendants, Isaac Blumauer and W. Dean JIays, its

president and cashier, respectively, requested the

plaintiff herein that said bond, Exhibit "A," be re-

newed, and said plaintiff acting on said application

and relying solely and wholly upon the defendants'

agreement and contract of indemnity, [6j Ex-

hibit "B," did execute the bond for Five Thousand

($5,000) Dollars to secure the repayment of said

county treasurer of Thurston County, Washington,

of any sum deposited by him in the said State Bank
of Tenino, all according to the law in the premises,

said county treasurer having had county funds de-
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posited in said State Bank of Tenino continuously

from June 22d, 1911, until September 19, 1914, a

copy of which bond is hereto attached and marked
Exhibit "C" to the same effect as if specifically set

forth in this paragraph.

IX.

That on or about September 19th, 1914, while the

obligations heretofore referred to in paragraphs VII
and VIII hereof remained in full force and effect,

the said State Bank of Tenino closed its doors and

ceased longer to transact the banking business in

the State of Washington and thereafter on or about

October 5th, 1914, Ray A. Langley was duly ap-

pointed receiver for said State Bank of Tenino and

at all times since that date has been and now is the

duly qualified and acting receiver for said bank.

X.

That the Chicago Bonding & Surety Company

furnished a bond to the said State Bank of Tenino

conditioned for the repayment to the said county

treasurer of Thurston County, Washington, all the

funds deposited in said State Bank of Tenino.

XI.

That on September 19th, 1914, the county treas-

urer of Thurston County, Washington, had on de-

posit in the said State Bank of Tenino the sum of

,{rwelve Thousand Eight Hundred Twenty-three and

58/100 ($12,823.58) Dollars.

XII.

That after the appointment of the receiver for

said State [7] Bank of Tenino, demand was duly

and regularly made upon the said State Bank of
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Tenino and upon the plaintiff as surety on said de-

pository bond for the payment to the said county of

one-third of the sum on deposit by the county treas-

urer of Thurston County, Washington, in the said

State Bank of Tenino on September 19th, 1914, to-

gether with interest on the average daily balance,

Thirteen Thousand Two Hundred Two and 96/100

($13,202.96) Dollars at the rate of two per cent per

annum from August 31st, 1914, up to and including

September 22d, 1914.

XIII.

That after notice and demand upon the plaintiff

herein for the payment of said sum the plaintiff

made demand upon the defendants that they comply

with the treasurer's demand, the said plaintiff's de-

mand being made by letter to each of said de-

fendants.

XIV.

That the defendants and each of them failed and

neglected to comply with the treasurer's demand or

said plaintiff's demand and thereafter on December

30th, 1914^ the plaintiff herein was compelled to pay

and did pay to the county treasurer of Thurston

County, Washington, the sum of Four Thousand

Three Hundred Twenty-eight and 77/100 ($4,-

328.77) Dollars, which was the plaintiff's one-third

under said bond. Exhibit "C," together with in-

terest thereon at the rate of 2% per annum from

August 31st, 1914, to September 21st, 1914, and then

at the rate of 6% per annum from September 21st,

1914, until date of payment.
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XV.
That in addition to the payment to said county

treasurer of Thurston County, Washington, of the

sum heretofore mentioned, in paragraph XIV here-

of, the plaintiff has sustained and incurred costs and

expenses in consequence of its having executed said

bond [8] and costs and expenses incurred in in-

vestigating claim against said bond in the sum of

Fourteen ($14) Dollars.

XVI.
That no part of said sum mentioned herein or any

part thereof having been paid by the defendants

herein or any of them, although demand has been

made therefor.

WHEREFORE, the plaintiff, the National Sure-

ty Company, prays for judgment and decree of the

Honorable Court against the defendants Isaac Blu-

mauer, A. D. Campbell and Jessie E. Campbell, his

wife ; W. Dean Hays and Ora Hays, his wife ; T. F.

Mentzer and Elizabeth E. Mentzer, his wife, and

David Copping and Eva Copping, his wife, in the

sum of Four Thousand Three Hundred Twenty-

eight and 77/100 ($4,328.77) Dollars, together with

interest thereon at the rate of 6% per annum from

December 30th, 1914; together with judgment and

decree for the further sum of Fourteen ($14)

Dollars, and also for all costs, expenses and attor-

ney's fees herein and for such other and further re-

lief as the Honorable Court shall deem just and

equitable in the premises.

C. B. WHITE,
Attorney for Plaintiff.
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Exhibit "A" to Amended Complaint—Depository

Bond, June 22, 1911, Between State Bank of

Tenino and National Surety Company.

KNOW ALL MEN BY THESE PRESENTS,
That we, THE STATE BANK OF TENINO, of

Tenino, Washington, as principal, and the National

Surety Company, a corporation of the State of New
York, as surety, are held and firmly bound unto

Eobert Marr, individually and as County Treasurer

of the County of Thurston, State of Washington,

in the full and just sum of Five Thousand ($5,000)

Dollars, lawful money of the United States for the

pa}TQent of which weU and truly to be made, the

said principal and surety representively bind them-

selves, their and each of their successors and assigns,

jointly and severally, firmly by these presents.

SIGNED, SEALED AND DELIVERED at

Seattle, Washington, this 22nd day of June, A. D.

1911.

THE CONDITION OF THIS OBLIGATION
IS SUCH, that, whereas the said Robert Marr has

been elected and has qualified as Treasurer of Thurs-

ton County, State of Washington, and as such treas-

urer, at the [9] special instance and request of

the said State Bank of Tenino, has deposited, or may

hereafter, from time to time, deposit, and place in

charge of the said principal hereinbefore named,

certain moneys, checks, etc., for the custody or for

the proceeds of the face value of which the said

treasurer as such, may be responsible, and

NOW, THEREFORE, if the said principal here-
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inbefore named shall in due and ordinary course of

business, promptly pay to the said treasurer upon
demand and presentation of proper and valid cbecks

therefor, in the usual and ordinary hours of busi-

ness, all moneys and proceeds of all checks, etc.,

which have been or shall hereafter be deposited with,

transferred to or placed in charge of the said prin-

cipal, by or on behalf of the said treasurer, and shall

keep and hold harmless the above named Robert

Marr, individually, and as such treasurer, from all

liabliJity^ loss and damage which may arise, or ac-

crue against the said treasurer by reason of the de-

posit or delivery of said funds, checks, etc. or any

part thereof as aforesaid, and shall well and truly

fulfill and perform any and every duty and obliga-

tion arising out of or connected with the deposit, or

delivery of fimds as aforesaid, by and on behalf of

said treasurer, then this obligation to be void ; other-

wise to be and remain in full force and effect.

PROVIDED, HOWEVER, upon the further fol-

lowing express conditions:

FIRST : That in the event of any default on the

part of the principal, written notice thereof with a

verified statement of the facts showing such default,

and the date thereof, shall within ten (10) days after

the knowledge of such default, has been received by

the said Robert Marr, or his representatives, be

mailed to the surety at its office in New York City.

SECOND : That the surety shall not be liable for

any deposits made after any such default shall have

come to the knowledge of the said Robert Marr or

his representatives:
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THIRD : That the said surety shall not be liable

hereunder except for the loss of moneys belonging

to the said Robert Marr, treasurer, and which shall

have been deposited with the aforesaid principal by

the said Robert Marr, as treasurer aforesaid, or to

his credit as such treasurer.

FOURTH : That no such suit, action or proceed-

ing shall be brought or instituted against the surety

upon, or by reason of any default, of the principal

after the expiration of sixty (60) days after such

defaultj or, in any event, after the 22nd day of June,

1912.

FIFTH: That the surety shall have the right to

terminate its suretyship under this obligation by

serving notice of its election so to do upon said

*' obligee" or his or its lawful representatives, and

thereupon the said surety shall be discharged from

any and all liability hereunder for any default of

the principal after the expiration of thirty days

after the service of such notice.

SIXTH: That, if the obligee shall at any time

hold concurrently with this bond, or represent to the

surety, in any statement to it, that it does or will at

any time hold concurrently with this bond, or any

other bond or collateral as guarantee of security

from or on behalf of the principal, the obligee shall

be entitled, in event of loss as hereinbefore stated,

to claim hereunder only such proportion of the loss

as the penalty of this bond bears to the sum of the

penalties [10] of all bonds and amount of collat-

eral carried, or to be carried on the principal's be-

half, and in no event shall the surety be liable for
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any sum in excess of the penalty of this bond.

STATE BANK OF TENINO,
By

,

President.

Attest : By
,

Cashier.

Exhibit **B'' to Amended Complaint— Indemnity

Agreement, June 22, 1911, Between Isaac Blu-

mauer et al. and National Surety Company.

F. 10 5-<)9-5m

Indemnity Contract for Bond

No.

NATIONAL SURETY COMPANY.
THIS AGREEMENT WITNESSETH, That

Whereas, we the undersigned have requested the

NATIONAL. SURETY COMPANY, a corporation

under the laws of the State of New York, (herein-

after called the Company), to sign and execute a

certain bond or undertaking in the penalty of Five

Thousand Dollars ($5,000.00) in behalf of the State

Bank of Tenino in favor of the Treasurer of Thurs-

ton County, Washington, effective June 22;, 1911,

covering deposits of the said Treasurer, in said bank.

reference to which bond or undertaking made for the

purpose of certainty and a copy of which instrument

is or may be hereto attached ; and

WHEREAS, The company has signed and exe-

cuted, or is about to sign and execute the said instru-
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ment upon condition of the execution thereof and

upon the security and indemnity hereby and herein

provided.

NOW, THEREFORE, In consideration of the

premises of the sum of One Dollar in hand paid to

us by the Company, the receipt whereof is hereby

acknowledged, we, the undersigned, hereby covenant

and agree with the Company, its successors and as-

signs, in manner following

:

FIRST : That we tuill in cash to the Company as

its principal in the City of New York, or to such

agent or representative of the Company as the Com-

pany may in writing designate, the sum of Twenty-

five and no/lOO ($25.00) Dollars, which is agreed by

the undersigned to be the Company's compensation

for the accommodation afforded the undersigned by

the execution of said instrument by the Company,

said sum to be paid to the Company annually in ad-

vance on the Twenty-second day of June

in each and every year during the time the Company

shall be and continue liable upon said instrument and,

until the Company shall have been fully discharged

and released from any and all liability upon the said

instrument, and all matters arising therefrom, and

until there shall have [11] been furnished to the

Company, at its principal offices in the City of New
York, due and satisfactory proof by evidence legally

competent, of such discharge and release.

SECOND: That we will at all times indemnify

the Company, and hold and save it harmless from and

against any and all demands, liabilities, loss, damage
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or expense or whatsoever kind or nature, including

counsel and attorney's fees, which it shall at any time

sustain or incur by reason, or in consequence of hav^-

ing executed the said instrumentaZ and that when-

ever any claim or claims shall have been made upon
the Company under the said instrument, if in the

judgment of the Company it is determined that such

claim or claims should be paid, we covenant, promise

and agree to pay over in cash to the Company upon

its demand therefor, the amount or amounts of such

claim or claims, and if the Company deny liability

concerning any claim or claims and suit or suits be

brought against the Company, under said instru-

ment to recover the amount of said claim or claims,

or any other proceedings be taken thereon involving

the Company, whether the suits and proceedings be

against the principal named in the said instrument,

and the Company jointly, or against the Company
alone, we covenant and agree to defend said suits

and proceedings to a conclusion at our own expense,

or to permit the Company, if it so elect, to place the

defense of such suits and proceedings in the hands

of its own attorneys or counsel, in which latter event

we covenant, promise and agree to pay over to the

Company upon its demand such sum or sums of

money as may be required to retain said attorneys

or counsel and to defray the expenses of conducting

the defense of said suits and proceedings; and fur-

ther we covenant and agree to satisfy and discharge

any and all judgments recovered against the Com^

pany under said instrument as soon as the same shall

be entered or docketed unless an appeal be taken and

bond or bonds to secure or stay the collection of such
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judgment or judgments be procured by the under-

signed and filed as required by law, and if final judg-

ment be recovered or entered against the Company
after the decision of such appeal, we covenant and

agree to forthwith satisfy and discharge every such

final judgment without requiring the Company to

take any steps whatsoever thereon ; and should judg-

ment be entered against the principal in said bond and

the Company, or against the Company alone, in either

event, should the undersigned not procure an appeal

to be taken and furnish bond or bonds to secure,

supersede or stay the collection of such judgment, the

Company may, if it elect, pay said judgment, where-

upon we agree forthwith to repay the Company, the

amount of said judgment so paid, together with legal

interest thereon from the date of payment to the date

of such re-payment ; that we will pay over, reimburse

and make good to the Company, its successors and

assigns, all sums and amounts of money not herein-

before provided for, which the Company or its repre-

sentatives shall pay, or cause to be paid, or become

liable to pay under its obligations upon said instru-

ment, or as charges and expenses or whatsoever kind

or nature, including counsel and attorney's fees by

reason of the execution thereof, or in connection

with any litigation, investigation or other matters

connected therewith such payment to be made to the

Company as soon as it shall have become liable there-

for, whether it shall have paid out said amount or

any part thereof, or not.

That in any settlement between us and the Com-

pany, the vouchers or other proper evidence showing

payment by the Company of any such liability, loss,
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damage, or expense, shall be prima facie evidence

against us of the fact and amount of our liability to

the Company, provided that such payment shall have

been made by the Company in good faith, believing

that it was liable therefor. [12]

THIRD : That in case of any action at law, suit

in equity, or other proceeding be commenced or no-

tice of such action, suit or proceeding be served upon

the undersigned, affecting the liability of the Com-

pany upon said instrument, or growing out of any

matter connected herewith, or on account of which

the said instrument was given we will immediately

notify the Company at its principal offices in the

City of New York.

FOURTH : The Company may at any time here-

after take such steps dd it may deem necessary or

proper to obtain its release from any and all liability

under the said instrument, or under any other in-

strument within the meaning of Section Fifth here-

of, and to secure and further indemnify itself against

loss, and all damages and expenses which the Com-

pany may sustain or incur or be put to in obtaining

such release, or in further securing itself against

loss, shall be borne and paid by us.

FIFTH : That no act or omission of the Company

in notifying, amending, limiting or extending the in-

strument so executed by the Company shall in any

wise effect our liability hereunder, nor shall we or

any of us be released from this obligation by reason

thereof; and we agree that the Company may alter,

change, or modify, amend, limit or extend said in-

strument and may execute renewal thereof, or other
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and new obligations in its place or in lien thereof, and
without notice to us being expressly waived, and in

any such case, we and each of us shall be liable to

the Company as fully and to the same extent on ac-

count of any such altered, changed, modified, limited

or extended instrument or such renewals thereof, or

other or new obligations in its place or in lieu thereof,

whenever and as often as made, as fully as if such

instrument were described as length herein.

SIXTH: That it shall not be necessary for the

Company to give us or either of us, notice of any

act, fact, or information coming to the notice or

knowledge of the Company concerning or affecting

its rights or liability under any such instrument by

it so executed, or our rights or liabilities hereunder,

notice of all such being hereby expressly waived.

SEVENTH : That this agreement shall bond not

only the undersigned jointly and severally, but also

our respective heirs, executors, administrators, suc-

cessors and assigns (as the case may be), untif the

Company shall have executed a release under its cor-

porate seal, attested by the signature of its officers

proper for the purpose.

EIGHTH: That these covenants as also all col-

lateral securities or indemnity, if any, at any time

deposited with or available to the Company concern-

ing any bond or undertaking executed for or at the

instance of us, or any of us, at the option of the Com-

pany, be available in its behalf and for its benefit

and relief as well concerning any or all former and

subsequent bonds or undertakings executed for us,

or at the instance of us, or any of us, as concerning

the bond or undertaking such covenants, collateral
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securities or indemnity shall have been made, de-

posited or given.

NINTH : It is distinctly covenanted and agreed

that it is the true and intent meaning of the pro-

visions of this instrument among other things, that

immediately upon any default on the part of the prin-

cipal in said bond in performing any of the obliga-

tions thereof, or immediately upon any claim being

made upon the Company, the undersigned shall pay

over to and deposit with the Company in cash, the

full amount of moneys or the equivalent thereof, with

accrued interest if any, [13] alleged by the holder

of said bond to be in the hands of said principal or the

penalty of said bond.

IN WITNESS WHEREOF, We have hereunto

set our hands and affixed our seals this 22d day of

June, 1911.

ISAAC BLUMAUER, [Seal]

P. O. Address : Tenino, Wash.

T. F. MENTZER. [Seal]

P. O. Address : Tenino, Wash.

W. DEAN. HAYS. [Seal]

P. O. Address : Tenino, Wash.

A. D. CAMPBELL.
Tenino, Wash.

DAVID COPPING.
Tenino, Wash.

STATE BANK OF TENINO
ISAAC BLUMAUER,

President.

W. DEAN HAYS,
Cashier.
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State of Washington,

County of 'King,—ss.

On this 22d day of June, 1911, before me personally

came Isaac Blumauer, T. F. Mentzer, W. Dean Hays,

A. D. Campbell and David Copping, to me known

and known to me to be the individuals described in

and who executed the foregoing agreement and each

acknowledged that he executed the same.

GEO. W. ALLEN,
Kotary Public in and for the State of Washington,

Residing at Seattle.

State of Washington,

County of King,—ss.

On the 24th day of June, in the year 1911, before

me personally came Isaac Blumauer, to me known,

who being by me duly sworn, did depose and say:

that he resides in Tenino, Wash. * * * is the

President of the State Bank of Tenino, the corpora-

tion described in and which executed the foregoing

instrument; that he knows the seal of the said cor-

poration, that the seal affixed to the said instrument

is such corporate seal, that it was so affixed by order

of the Board of Directors of the said corporation

and that he signed his name to the said instrument

by like order.

J. F. CANORE,
Notary Public in and for the State of Washington,

Residing at Tenino.

State of
,

County of ,—ss.

Before me personally came to me known and
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known to me to be a member of the firm of de-

scribed in and who executed the foregoing agreement

and acknowledged that he executed the same as and

for the act and deed * * * said firm. [14]

Exhibit "C* to Amended Complaint— Depository

Bond.

DEPOSITOEY BOND.
No. . Amount $5,000.00

KNOW ALL MEN BY THESE PRESENTS,
That the State Bank of Tenino as Principal, and

National Surety Company, a corporation organized

and existing under and by virtue of the laws of the

State of New York, and authorized to transact busi-

ness in the State of Washington, as surety, are firmly

held and bound unto W. H. Britt, Treasurer of the

County of Thurston, State of Washington, in

the sum of Five Thousand and no/100 Dollars

($5,000.00) for the payment of which, well and truly

to be made we hereby bind ourselves, our and each

of our successors and assigns, jointly, firmly by these

presents.

Dated this 22d day of June, A. D. 1914.

WHEREAS, the said Princiap?, State Bank of

Tenino, has been designated by W. H. Britt, Treas-

urer of Thurston Coimty, as a Depository of the

current funds in the hands or possession of the said

Treasurer, W. H. Britt, to be deposited in the said

Bank; the amount whereof shall be subject to with-

drawals, or diminution by said Treasurer, as the

requirements of said County shall demand, and which

amount may be increased or decreased as the said

Treasurer may determine and
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WHEREAS, the said Bank, in consideration of

such deposit and of the privilege of keeping same,

has agreed to pay the County of Thurston, State of

Washington, interest on said sum upon the average

daily balance the said Bank shall have on deposit

for the month, or any fraction thereof next preceding

the crediting of said interest, v^hich interest shall

be computed and credited to the account of W. H.

Britt, Treasurer of said County or Thurston, State

of Washington and shall become thenceforth a part

of such deposit.

NOW, THEREFORE, if the said State Bank of

Tenino shall at the beginning of every month render

to the Treasurer of the County of Thurston, State of

Washington, a statement showing the daily balance

of such County moneys held by it during the month

next preceding and the interest thereon, and how the

same has been credited, and shall well and truly keep

all such sums of money so deposited, or to be de-

posited, as aforesaid, and the interest thereon, sub-

ject at all times to the check and order of W. H.

Britt, Treasurer as aforesaid, and shall pay over the

same or any part thereof, upon the check or written

demand of said Treasurer, or to his successor in

office, and shall calculate, credit and pay such inter-

est, as aforesaid, and shall in all respects save and

keep the said County, and the County Treasurer of

the said County, harmless and indemnified for and

by reason of the making of said deposit or deposits,

and shall in all respects comply with House Bill No.

90, entitled "An act regulating the keeping and de-

posit of public funds in Banks by the several Treas-



Isaac Blumauer et al. 23

urers of the State of Washington" passed by the

Legislature of the State of Washington at its tenth

regular session, in the year 1907, then this obligation

shall be void and of no effect, otherwise to be and re-

main in full force and effect.

PROVIDED

:

1. That the National Surety Company, Surety on

said bond, [15] shall have the right to terminate

its liability under this obligation by serving notice

of its election so to do upon the said Treasurer, and

the said Surety shall be discharged from any and all

liability hereunder for any default of the said State

Bank of Tenino, Principal occuring after the ex-

piration of thirty (30) days after the service of such

notice.

2. The Surety shall only be liable for such pro-

portion of the total loss or damage sustained by said

Obligee, by reason of any default of the Principal

embraced within the terms of this bond, as the pen-

alty of this bond shall bear to the total sum of all

bonds and securities which may be given to secure

the deposits above referred to, and in no event shall

the Surety hereunder be liable for any sum in excess

of the penalty of this bond.

By
President.

By-

Attest

:

Attest

:

Cashier.

(Filed May 29, 1915.) [16]
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Answer of A. D. Campbell and Jessie E. Campbell,

His Wife.

Come now the defendants A. D. Campbell and

Jessie E. Campbell (pleaded herein as "Jane Doe"

Campbell), and for answer to the plaintiff's com-

plaint herein, admit, deny and allege

:

I.

Defendants deny knowledge or information suffi-

cient to form a belief as to the allegations made and

contained in paragraph I of the plaintiff's complaint

and therefore deny the same.

II.

Defendants admit paragraph II thereof.

III.

Defendants admit paragraph III thereof.

IV.

Defendants deny that on and immediately prior

to the 22d day of June, 1911, and from then on con-

tinuously and after June 22, 1914, that A. D. Camp-

bell, acting for and on behalf of himself and his co-

defendant Jessie E. Campbell, in conjunction with

other officers, stockholders and directors of the said

State Bank of Tenino, desired to secure the deposit

of certain moneys belonging to Thurston County,

Washington, and in the possession of the County

Treasurer of Thurston County, Washington.

V.

Defendants deny knowledge or information suffi-

cient to form a belief as to the matters and things

set forth in paragraph V thereof and therefore deny

the same. [17]
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VI.

Defendants admit the matters and things alleged

and set forth in paragraph VI thereof.

VII.

Answering paragraph VII thereof defendants

deny as their part of the transaction heretofore set

forth, in paragraph VI of the plaintiff's complaint,

that in order to induce the plaintiff to execute the

bond therein mentioned, the defendant A. D. Camp-
bell acting for himself and his co-defendant Jessie

E. Campbell, in conjunction with Isaac Blumauer,

W. Dean Hays, T. F. Mentzer, and David Copping,

agreed to execute, and thereupon did execute and

deliver to the plaintiff the certain contract of indem-

nity. Exhibit "B," referred to in the said paragraph,

but the defendants admit that the defendant A. D.

Campbell, with the other persons mentioned in the

said paragraph VII, did execute the said agreement.

Exhibit **B."

VIII.

Defendants deny knowledge or information suffi-

cient to form a belief as to whether or not, on the

22d day of June, 1914, the State Bank of Tenino, by

and through the defendants Isaac Blumauer and

W. Dean Hays, its president and cashier, respec-

tively, requested the plaintiff herein that the said

bond, Exhibit "A," be renewed, and therefore deny

the same; defendants deny that acting on the said

obligation and relying sole and wholly upon the de-

fendant's agreement and contract of indemnity Ex-

hibit **B," that the plaintiff did execute the bond

requested for Five Thousand (5,000) Dollars to se-
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cure the repayment to the County Treasurer of

Thurston County, Washington, of any sums depos-

ited by him in the said State Bank of Tenino, or any

sum deposited in the said State Bank of Tenino as

in said paragraph alleged. [18]

IX.

Answering paragraph IX thereof defendant ad-

mits that the State Bank of Tenino closed its doors

and ceased longer to transact business on the 19th

day of September, 1914, and that on or about October

5th, 1914, Roy A. Langley was appointed and there-

after qualified, and at all times since has been the

qualified and acting receiver thereof and denies each

and every other allegation in said paragraph con-

tained.

X.

Defendants admit the allegation made and con-

tained in paragraph X thereof.

XI.

Defendants deny knowledge or information suffi-

cient to form a belief as to the matters and things

set forth in paragraph XI thereof and therefore deny

the same.

XII.

Defendants deny knowledge or information suffi-

cient to form a belief as to the matters and things

alleged in and set forth in paragraph XII thereof

and therefore deny the same.

XIII.

Answering paragraph XIII thereof the defend-

ants admit that the plaintiff herein made demand

upon the defendants to pay certain moneys to the
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treasurer of Thurston County, Washington.

XIV.
Defendants admit that they refused to comply with

the said demand as alleged in paragraph XIV of the

said complaint and deny knowledge or information

sufficient to form a belief as to each and every other

allegation in the said paragraph contained and there-

fore deny the same.

XV.
Defendants deny knowledge or information suffi-

cient to form a belief as to the matters and things

set forth in paragraph [19] XV thereof and there-

fore deny the same.

XVI.

Defendants admit the allegation in paragraph

XVI thereof.

And further answering the said complaint, and as

a first affirmative defense thereto, defendants allege

:

I.

That on the 22d day of June, A. D. 1911, the State

Bank of Tenino was a corporation, organized and

existing under and by virtue of the laws of the State

of Washington engaged in a general banking busi-

ness in the town of Tenino, in Thurston County,

Washington ; that on said date one Eobert Marr was

the duly elected, qualified and acting County Treas-

urer of Thurston County, Washington.

II.

That on or about the 22d day of June, 1911, the

said Robert Marr, as such County Treasurer, had

on deposit in the said State Bank of Tenino certain

funds, the exact amount thereof the defendants are
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at this time unable to state, and that in order to se-

cure the repayment of the said moneys by the said

State Bank of Tenino to the said Robert Marr, the

plaintiff herein executed its certain depository bond

or undertaking in writing, a copy of which is attached

to plaintiff's complaintiff 's complaint herein, marked

Exhibit '*A" and made a part hereof by reference.

III.

That the term of office of the said Robert Marr as

County Treasurer of Thurston County, Washington,

expired and terminated under the laws of the State

of Washington, on the 8th day of January, A. D.

1913, and the said depository bond, Exhibit *'A,"

by its terms and conditions also expired and termi-

nated on the said 8th day of January, A. D. 1913.

[20]

IV.

That to indemnify the said plaintiff because of any

loss or damage by reason of or in consequence of its

executing the said depository bond. Exhibit "A" to

the said Robert Marr, individually and as County

Treasurer of Thurston County, Washington, and not

otherwise, the defendants A. D. Campbell, together

with his codefendants Isaac Blumauer, W. Dean

Hays, T. F. Mentzer and David Copping, executed

and delivered to the plaintiff their certain agreement

and undertaking in writing, a copy of which is at-

tached to the plaintiff's complaint herein, marked

Exhibit "B" and made a part thereof.

V.

That the said State Bank of Tenino did, in the due

and ordinary course of business promptly pay the
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said Robert Marr, County Treasurer, upon demand
and presentation of proper and valid checks all mon-

eys and proceeds of all checks etc., which were then

or thereafter deposited with, transferred or placed

in charge of the said bank by or on behalf of the

said Treasurer and kept and held harmless the said

Robert Marr individually and as such County Treas-

urer from all liability, loss and damage by reason

of the deposit or delivery of any funds, checks or

moneys on behalf of the said Robert Marr to date,

and fully performed each and every duty, obligation

and condition arising out of or connected with the

deposits or delivery of funds to it by or in behalf of

the said Robert Marr as such treasurer, and fully

performed all the conditions and obligations on it

imposed under the terms and conditions of the agree-

ment. Exhibit "A" during the whole of the period

covered by it and during the entire duration of the

said bond, Exhibit "A," to wit, from the 22d day of

June, 1911, until and including the 8th day of Janu-

ary, A. D. 1913. [21]

Defendants further answering the said complaint

and as a second affirmative defense thereto, allege

:

I.

Defendants hereby reiterate and adopt as though

fully set forth herein the allegations made and con-

tained in paragraph I of their first affirmative de-

fense.

II.

Defendants hereby reiterate and adopt as though

fuUy set forth herein the allegations made and eon-
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tained in paragraph II of their first affirmative de-

fense.

III.

That on or about the 22d day of June, A. D. 1911,

the said Robert Marr, as such County Treasurer,

had on deposit in the State Bank of Tenino certain

funds, the exact amount thereof the defendants are

at this time unable to state, and that in order to

secure the repayment of the said moneys by the said

State Bank of Tenino to the said Robert Marr, the

plaintiff herein, executed its certain depository bond

or undertaking in writing a copy of which is attached

to the plaintiff's complaint, marked Exhibit "A"
and made a part thereof by reference.

IV.

Defendants hereby reiterate and adopt the allega-

tions made and contained in paragraph IV of their

first affirmative defense herein as though fully set

forth herein.

V.

Defendants hereby reiterate and adopt as though

fully set forth all of the allegations made and con-

tained in paragraph V of their first affirmative de-

fense.

VI.

That on or about the 29th day of May, A. D. 1914,

one [22] W. H. Britt, the duly elected, qualified

and acting Treasurer of Thurston County, Washing-

ton, and successor of the said Robert Marr, former

treasurer, fully released, canceled and discharged the

said depository bond Exhibit ''A" and fully released

and relieved and discharged the plaintiff of all liabil-
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ity thereunder, and surrendered up and delivered the

said bond to the plaintiff, and the defendant was

thenceforth and thereafter and at all times since has

been fully discharged and relieved of all liability

thereon or responsibility thereunder.

VII.

That at the time of the cancellation and discharge

of plaintiff's liability on the said bond and the sur-

rendering up and delivery thereof, and at aU times

prior thereto the said State Bank of Tenino had fully

performed all and singular the terms and conditions

of the said bond and every part thereof on its part

to be performed.

VIII.

That by reason of the cancellation and discharge

of the plaintiff from further liability on the said de-

pository bond and by reason of the surrendering up

and delivery thereof to the plaintiff as herein al-

leged, the said indemnity agreement or undertaking

Exhibit **B" was fully released, satisfied and dis-

charged.

WHEREFORE defendants having fully answered

the said complaint, pray that the plaintiff's com-

plaint may be dismissed and that they may go hence

with their costs.

BATES, PEER & PETERSON,
1107 National Realty Building,

Tacoma, Washington,

Attorneys for Defendants, A. D. Campbell and Jessie

E. Campbell.

(Filed May 24, 1915.) [23]
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Second Amended Answer of T. F. Mentzer and

Elizabeth E. Mentzer, His Wife, and Eva Cop-

ping, Wife of David Copping, Deceased, to the

Amended Complaint.

Come now the defendants, T. F. Mentzer and

Elizabeth E. Mentzer, his wife, and Eva Copping,

wife of the said David Copping (the said David

Copping having departed this life subsequent to the

commencement of this action, and his wife Eva Cop-

ping, being his sole devisee, and having succeeded to

all of his rights), and for a second amended answer

to the amended complaint herein deny, admit and

allege as follows, to wit

:

I.

These answering defendants admit the allegations

of paragraph I of the amended complaint,

II.

These answering defendants admit paragraph II

thereof.

III.

These answering defendants admit paragraph III

of the said amended complaint.

IV.

These answering defendants deny that on and im-

mediately prior to the 22d day of June, 1911, and

from thence on continuously to and after June 22,

1914, the defendant T. F. Mentzer, acting on behalf of

himself and his codefendant Elizabeth E. Mentzer,

and in conjunction with other officers and stockhold-

ers and directors of the said State Bank of Tenino

desired to secure the deposit of certain moneys be-
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longing to the treasurer of Thurston County, Wash-
ington, and allege that the said defendants T. F.

Mentzer ceased to be a director of the said State

Bank of Tenino on the 1st day of May, 1912, and has

not been a director thereof since. [24]

V.

These answering defendants admit the allegations

of paragraph V of the amended complaint.

VI.

These answering defendants admit the allegations

in paragraph VI of the said complaint, except that

they deny that the application for the said bond was

for a bond to run to the County Treasurer of Thurston

County, Washington, and allege that the said bond

was applied for to run to Robert Marr as County

Treasurer of Thurston County, Washington, and to

none other.

VII.

Answering paragraph VII of the said complaint,

these answering defendants deny as their part of

the transaction heretofore set forth in paragraph VI
of the amended complaint herein and as admitted

in paragraph VI of the answer herein that in order

to induce the plaintiff to execute the bond therein

mentioned, the defendant T. F. Mentzer, acting for

himself and his codefendant, Elizabeth E. Mentzer,

and the defendant David Copping, acting for himself

and his codefendant Eva Copping, in connection

with Isaac Blumauer, W. Dean Hays, and A. D.

Campbell, agreed to execute, and thereupon did exe-

cute and deliver to the plaintiff a certain contract

of indemnity. Exhibit "B," referred to in the said
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paragraph, or the alterations, changes, modifications,

amendments, limitations, extensions, or renewals

thereof, or the substitution of other or new obliga-

tions in the place or in lieu thereof ; but these answer-

ing defendants admit that the defendants T. F. Ment-

zer and David Copping, with the other persons named

in the said paragraph of said complaint, did execute

said Exhibit "B."

vin.
These answering defendants deny any knowledge

or information sufficient to form a belief as to

whether or not on the said 22d day of June, 1914, the

State Bank of Tenino, by and through the defendants

[25] Isaac Blumauer and W. Dean Hays, its presi-

dent and cashier, respectively, requested the plain-

tiff herein that the said bond Exhibit "A," be re-

newed, and therefore deny the same. These answer-

ing defendants deny that acting on the said applica-

tion and relying solely and wholly or at all on the

defendant's agreement and contract of indemnity

Exhibit '*B," that the plaintiff did execute the bond

for Five Thousand (5,000) Dollars, to secure the

repajrment to the County Treasurer of Thurston

County, Washington, of any sum deposited by him

in the said State Bank of Tenino, or any sum de-

posited in the said State Bank of Tenino, as the said

paragraph alleges, and deny that either Robert Marr

individually, or the Treasurer of Thurston County,

Washington, or any other person, as treasurer of

Thurston County, Washington, had county funds, or

any funds on deposit in the said State Bank of



Isaac Blumauer et al. 35

Tenino, continuously from June 22, 1911, until Sep-

tember 19, 1914.

IX.

Answering paragraph IX thereof these answering

defendants admit that the State Bank of Tenino

closed its doors and ceased longer to transact busi-

ness on the l^h day of September, 1914, and that on

or about the 5th day of October, 1914, Ray A. Lang-

ley was appointed and thereafter qualified and at all

times since has been the qualified and acting receiver

thereof, and denies each and every other allegation

in the said paragraph contained.

X.

These answering defendants admit the allegations

made and contained in paragraph X of the said com-

plaint.

XI.

These answering defendants deny knowledge or

information sufficient to form a belief as to the truth

or falsity of the matters and things set forth in para-

graph XI of the said complaint, and therefore deny

the same. [26]

XII.

These answering defendants deny knowledge or

information sufficient to form a belief as to the truth

or falsity of the matters and things set forth in para-

graph XII of the said complaint, and therefore deny

the allegation that the County Treasurer of Thurs-

ton Coimty had on deposit in the State Bank of Te-

nino $13,202.96 on said September 19, 1914, or any

other sum.
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XIII.

Answering paragraph XIII of the said complaint

these answering defendants herein admit that plain-

tiff made demand on defendants T. F. Mentzer and

David Copping to pay certain moneys to the treas-

urer of Thurston County, Washington.

XIV.
These answering defendants admit that they re-

fused to comply with the said demand as alleged in

paragraph XIV of said complaint, and deny knowl-

edge or information sufficient to form a belief as to

the truth or falsity of each and every other allega-

tion in said paragraph contained, and therefore deny

the same.

XV.
These answering defendants deny knowledge or

information sufficient to form a belief as to the truth

or falsity of the matters and things set forth in para-

graph XV of the said complaint and therefore deny

the same.

XVI.

These answering defendants admit the allegations

of paragraph XVI of the said complaint.

XVII.

That subsequent to the commencement of the above-

entitled cause the defendant David Copping departed

this life; that no children had ever been born to the

said David Copping and Eva Copping, and that he

died intestate and all of the moneys and property

owned and [27] left by the said deceased at the

time of his death was acquired during the marriage

of the said deceased David Copping, and his wife
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Eva Copping, and that the defendant Eva Copping,

became, as your defendants are informed and believe,

the sole and only owner of all of the said community
property of the said deceased and herself and suc-

ceeded to all of his obligations.

For a further and first affirmative defense, these

answering defendants allege

:

I.

That on the 22d day of June, A. D. 1911, the State

Bank of Tenino was a corporation organized and

existing under the laws of the State of Washington,

and engaged in a general banking business at Te-

nino, in Thurston County, State of Washington, and

that on the said day one Robert Marr was the duly

elected, qualified and acting treasurer of Thurston

County, Washington.

II.

That on or about the 22d day of June, 1911, the

said Robert Marr, as such treasurer, had a deposit

in the said State. Bank of Tenino certain funds, the

exact amount thereof the defendants are at this time

unable to state, and that in order to secure the re-

payment of the said money by the said State Bank

of Tenino to the said Robert Marr, the plaintiff

herein executed a certain depositary bond or under-

taking in writing a copy of which is attached to the

plaintiff's Complaint herein, marked Exhibit **A,"

and made a part hereof by reference.

III.

That the term of office of the said Robert Marr as

County Treasurer of Thurston County, Washington,

expired and terminated under the laws of the State
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of Washington, on the 8th day of January, A. D.

1913, and that the said depositary bond Exhibit "A,''

by its terms and conditions, expired and terminated

on the said 8th day of January, 1913. [28]

IV.

That to indemnify the said plaintiff because of any

loss or damage by reason or in consequence of its

executing the said depositary bond. Exhibit "A,"

to the said Robert Marr, individually and as County

Treasurer of Thurston County, Washington, and not

otherwise, the defendants T. F. Mentzer and David

Copping, together v^^ith their codefendants Isaac Blu-

mauer, W. Dean Hays, and A. D. Campbell executed

and delivered to the plaintiff their certain agreement

or undertaking in v^riting, a copy of which is attached

to the plaintiff's complaint herein, marked Exhibit
*

'B " and made a part thereof.

V.

That the said State Bank of Tenino did and in the

due and ordinary course of business promptly pay

the said Robert Marr, County Treasurer, upon de-

mand and proper presentation of proper and valid

checks all moneys and proceeds of all checks, etc.,

which were then or thereafter deposited with, trans-

ferred to or placed in charge of said bank, by or on

behalf of the said treasurer and kept and held harm-

less the said Robert Marr, individually and as sucli

County Treasurer from all liability, loss and damage

by reason of the deposit or delivery of any funds,

checks or moneys on behalf of said Robert Marr to

date, and fully performed each and every duty, obli-

gation and condition arising out of or connected with
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the deposit or delivery of funds to it by or on behalf

of the said Robert Marr as such treasurer and fully

performed all of the conditions and obligations on

it imposed, under the terms of and conditions of the

agreement, Exhibit ''A," during the whole of the

period covered by it, and during the entire duration

of the said bond. Exhibit '*A," to wit, from the 22d

day of June, 1911, until and including the 8th day

of January, 1913, and that by reason of the matters

and things alleged in this affirmative defense, all

liabilities and obligations of these answering defend-

ants to the plaintiff ceased, and determined by reason

of the expiration of the [29] said bond, and the

faithful compliance with the conditions thereof by

the said State Bank of Tenino.

FOR A FURTHER, SEPARATE AND
SECOND AFFIRMATIVE DEFENSE, these

answering defendants allege

:

I.

That on the 22d day of June, 1911, the State Bank

of Tenino was a corporation organized and existing

under the laws of the State of Washington, and en-

gaged in a general banking business at Tenino,

Thurston County, State of Washington, and that on

the said day one Robert Marr was the duly elected

qualified and acting treasurer of Thurston County,

Washington.

II.

That on or about the 22d day of June, 1911, the

said Robert Marr, as such treasurer had a deposit

in the said State Bank of Tenino of certain funds,

the exact amount thereof the defendants are at this
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time unable to state, and that in order to secure the

repa\Tnent of the said money by the said State Bank
of Tenino to the said Robert Marr, the plaintiff

herein executed a certain depositary bond or under-

taking in writing, a copy of which is attached to the

plaintiff's complaint herein, marked Exhibit ''A'*

and made a part hereof by reference.

III.

That the term of office of the said Robert Marr,

as county treasurer of Thurston County, Washing-

ton, expired and terminated under the laws of the

State of Washington, on the 8th day of January,

A. D. 1913, and that the said depositary bond Ex-

hibit "A" by its terms and conditions expired and

terminated on the said 8th day of January, 1913.

IV.

That to indemnify the plaintiff because of any loss

or damage by reason or in consequence of its execut-

ing the said depositary bond Exhibit "A," to the

said Robert Marr, individually, and as county [30]

treasurer of Thurston County, Washington, and not

otherwise, the defendants T. P. Mentzer and David

Copping^ together with their codefendants, Isaac

Blumauer, W. Dean Hays, and A. D. Campbell,

executed and delivered to the plaintiff their certain

agreement or undertaking in writing, a copy of

which is attached to the plaintiff's Complaint here-

in, marked Exhibit "B" and made a part thereof.

V.

That the said State Bank of Tenino did and in the

due and ordinary course of business promptly pay

to the said Robert Marr, County Treasurer, upon de-
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mand and presentation of proper and valid checks,

all moneys and proceeds of all checks, etc., which

were then or thereafter deposited with, transferred

to or placed in charge of said bank, by or on behalf

of the said treasurer and kept and held harmless the

said Robert Marr, individually and as such County

Treasurer from all liability, loss and damage by

reason of the deposit or delivery of any money,

funds, checks, or moneys on behalf of said Robert

Marr, to date^ and fully performed each and every

duty, obligation and condition arising out of or con-

nected with the deposit or delivery of funds to it by

or on behalf of the said Robert Marr as such Treas-

urer and fully performed all of the conditions and

obligations on it imposed under the terms and con-

ditions of the agreement Exhibit *'A" during the

whole of the period covered by it, and during the

entire duration of the said bond. Exhibit ''A," to

wit, from the 22d day of June, 1911, until and in-

cluding the 8th day of January, 1913, and that by

reason of the matters and things alleged in this sec-

ond affirmative defense, all liabilities and obligations

of these answering defendants to the plaintiff ceased

and determined by reason of the expiration of the

said bond, and the faithful compliance with the con-

ditions thereof by the said State Bank of Tenino.

VI.

That on or about the 29th day of May, A. D. 1914,

one [31] W. H. Britt, the duly elected, qualified

and acting County Treasurer of Thurston County,

Washington, and successor of the said Robert Marr,

former treasurer, fully released, cancelled and dis-



42 National Surety Company vs.

charged the said depository bond, Exhibit **A" and

fully released and relieved and discharged the said

plaintiff of all liability thereunder and surrendered

up and delivered the said bond to the plaintiff, and

the defendants were therefor and thereafter, and at

all times since have been fully discharged and re-

leased of all liability thereon or responsibility there-

under.

VII.

That at the time of the cancellation and discharge

of plaintiff's liability on the said bond and the sur-

rendering and delivering thereof, and at all times

prior thereto, the said State Bank of Tenino had

fully performed all and singular the terms and con-

ditions of the said bond and every part thereof on

its part to be performed.

VIII.

That by reason of the cancellation and discharge

of the plaintiff from further liability on the said de-

positary bond and by reason of the surrendering up

and delivery thereof to the plaintiff as herein al-

leged, the said indemnity agreement or undertaking,

Exhibit "B," was fully released, set aside and dis-

charged.

WHEREFORE the defendants pray that the

plaintiff go hence without day and take nothing, and

these answering defendants may be dismissed and

that they have their costs and disbursements of suit

herein, and for such other and further relief as to
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the court may seem meet in the premises.

7

Attorneys for Defendants T. P. Mentzer, Elizabeth

E. Mentzer, David Copping and Eva Copping.

(Filed May 24, 1916.) [32]

Reply to the Answer of Defendants A. D. Campbell

and Jessie Campbell, His Wife.

Comes now the plaintiff and replying to the an-

swer of A. D. Campbell and Jessie Campbell his

wife, admits, denies and alleges as follows:

REPLY TO FIRST AFFIRMATIVE DEFENSE.
I.

Plaintiff admits the allegations contained in para-

graph I.

II.

Plaintiff admits that the State Bank of Tenino

as principal, and plaintiff as surety executed and

delivered a certain depository bond, a copy of which

is attached to plaintiff's amended complaint, marked

Exhibit '*A," but plaintiff denies the other allega-

tions, matters and things contained and set forth

in paragraph II.

III.

Plaintiff admits that the term of office of Robert

Marr as County Treasurer of Thurston County, ex-

pired on the 8th day of January, 1913, by the elec-

tion and qualification of W. H. Britt, as such Treas-

urer, who at once succeeded to such office with all the

duties and obligations thereof, but plaintiff denies

each and every other allegation, matter and thing

contained in paragraph III.
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IV.

Plaintiff admits that the defendants named in

paragraph IV executed and delivered to plaintiff

their certain undertaking in writing, a copy of which

is attached to plaintiff's amended complaint, and

marked Exhibit **B " and made a part thereof. But

[33] plaintiff denies each and every other allega-

tion contained and set forth in said paragraph.

V.

Plaintiff denies each and every allegation, matter

and thing contained and set forth in paragraph V.

REPLY TO THE SECOND AFFIRMATIVE
DEFENSE.

I.

Plaintiff admits the allegations contained in para-

graph I.

II.

Plaintiff admits that the State Bank of Tenino,

as principal, and plaintiff, as surety, executed and

delivered a certain depository bond, a copy of which

is attached to plaintiff's amended complaint, and

marked Exhibit ''A." Plaintiff denies the other

allegations, matters and things contained and set

forth in paragraph II.

III.

Plaintiff admits that the term of ofi&ce of Robert

Marr as County Treasurer of Thurston County, ex-

pired on the 8th day of January, 1913, by the elec-

tion and qualification of W. H. Britt as such Treas-

urer, who at once succeeded to such office with all the

duties and obligations thereof, but plaintiff denies
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each and every other allegation, matter and thing

contained in paragraph III.

IV.

Plaintiff admits that the defendants named in

paragraph IV executed and delivered to plaintiff

their certain undertaking in writing, a copy of which

is attached to plaintiff's amended complaint and

marked Exhibit ''B" and made a part thereof, but

plaintiff denies each and every other allegation con-

tained and set forth in said paragraph IV. [34]

V.

Plaintiff denies each and every allegation, matter

and thing contained and set forth in paragraph V.

VI.

Plaintiff admits that on the 29th day of May, 1914,

one W. H. Britt was the duly elected, qualified and

acting county treasurer of Thurston County, Wash-

ington, and successor of said Robert Marr, former

treasurer, but denies each and every other allega-

tion, matter and thing contained and set forth in

paragraph VI. And especially denies that said

bond. Exhibit "A" was released, cancelled or dis-

charged, or that plaintiff was released, relieved or

discharged from liability thereon, but plaintiff ad-

mits that said bond was renewed by the execution

and delivery of the bond. Exhibit *'C," a copy of

which is attached to plaintiff's amended complaint,

and as alleged and set forth in paragraph VIII of

plaintiff's amended complaint.

VII.

Plaintiff denies each and every allegation, matter

and thing contained and set forth in paragraph VII.
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VIII.

Plaintiff denies each and every allegation, matter

and thing contained and set forth in paragraph

VIII.

WHEREFORE plaintiff prays judgment accord-

ing to the prayer of its amended complaint on file

herein.

C. B. WHITE,
FLETCHER & EVANS.

(Filed May 29, 1916.) [35]

Reply to Second Amended Answer of T. F. Mentzer

and Elizabeth E. Mentzer, and Eva Copping,

Wife of David Copping, Deceased.

Comes now the plaintiff and replying to the second

amended answer filed herein by defendants T. F.

Mentzer and Elizabeth E. Mentzer, his wife, and

Eva Copping^ admits, denies and alleges as follows

:

REPLY TO THE ANSWER RAISING THE
GENERAL ISSUE.

I.

Replying to paragraph IV plaintiff denies that it

has any knowledge or information sufficient to form

a belief as to whether or not defendant T. F. Ment-

zer ceased to be a director of the State Bank of

Tenino on the 1st day of May, 1912, or as to when or

if at all he ever ceased to be a director of said bank,

or as to whether he has not since been, and is not

still a director of said bank.

II.

Replying to paragraph VI it denies that the bond

therein referred to was applied for to run to Robert
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Marr as County Treasurer of Thurston County,

Washington ; denies that said bond was applied for,

for any purpose other than to secure a repayment

to the County Treasurer of Thurston County, Wash-
ington, for deposits to be made by the county in said

bank.

III.

Plaintiff specifically admits the allegations, mat-

ters and things contained and set forth in paragraph

XVII.

REPLY TO THE FIRST AFFIRMATIVE
DEFENSE.

I.

Plaintiff admits the allegations, matters and

things contained and set forth in paragraph I. [36]

II.

Plaintiff admits that the State Bank of Tenino, as

principal, and plaintiff, as surety, executed and de-

livered a certain depository bond, a copy of which is

attached to plaintiff's amended complaint and

marked Exhibit ^'A." Plaintiff denies the other

allegations, matters and things contained and set

forth in paragraph II.

III.

Plaintiff admits that the term of office of Robert

Marr as County Treasurer of Thurston County, ex-

pired on the 8th day of January, 1913, by the elec-

tion and qualification of W. H. Britt, as such treas-

urer who at once succeeded to such office with all the

duties and obligations thereof, but plaintiff denies

each and every other allegation, matter and thing

contained in paragraph III.
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IV.

Plaintiff admits that the defendants named in

paragraph IV executed and delivered to plaintiff

their certain undertaking in writing, a copy of which

is attached to plaintiff's amended complaint and

marked Exhibit '
*B " and made a part thereof. But

plaintiff denies each and every other allegation con-

tained and set forth in said paragraph.

V.

Plaintiff denies each and every allegation^ matter

and thing contained and set forth in paragraph V.

REPLY TO SECOND AFFIRMATIVE DE-
FENSE.

I.

Plaintiff admits the allegations contained in para-

graph I.

II.

Plaintiff admits that the State Bank of Tenino

as principal [37] and plaintiff as surety, exe-

cuted and delivered a certain depository bond, a copy

of which is attached to plaintiff's amended com-

plaint, and marked Exhibit ''A." Plaintiff denies

the other allegations, matters and things contained

and set forth in paragraph II.

III.

Plaintiff admits that the term of office of Robert

Marr as County Treasurer of Thurston County, ex-

pired on the 8th day of January, 1913, by the elec-

tion and qualification of W. H. Britt, as such treas-

urer, who at once succeeded to such office with all

the duties and obligations thereof, but plaintiff de-

nies each and every other allegation, matter and
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thing contained in paragraph III.

IV.

Plaintiff admits that the defendants named in

paragraph IV executed and delivered to plaintiff

their certain undertaking in writing, a copy of which

is attached to plaintiff's amended complaint and

marked Exhibit "B " and made a part thereof. But

plaintiff denies each and every other allegation con-

tained and set forth in said paragraph IV.

V.

Plaintiff denies each and every allegation^ matter

and thing contained and set forth in paragraph V.

VI.

Plaintiff admits that on the 29th day of May, 1914,

one W. H. Britt was the duly elected, qualified and

acting county treasurer of Thurston County, Wash-

ington, and successor of said Robert Marr, former

treasurer, but denies each and every other allegation,

matter and thing contained and set forth in para-

graph VI. And especially denies that said bond.

Exhibit "A" was released, cancelled or discharged or

that plaintiff was released, relieved or discharged

from liability thereon, but plaintiff admits that said

bond was renewed by the execution and delivery of

the bond, Exhibit [38] "C," a copy of which is

attached to plaintiff's amended complaint, and as al-

leged and set forth in paragraph VIII of plaintiff's

amended complaint.

VII.

Plaintiff denies each and every allegation, matter

and thing contained and set forth in paragraph VII.
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VIII.

Plaintiff denies each and every allegation, matter

and thing contained and set forth in paragraph

VIII.

WHEREFORE plaintiff prays judgment accord-

ing to the prayer of its amended complaint on file

herein.

C. B. WHITE,
FLETCHER & EVANS,

Attorneys for Plaintiff.

(Filed May 29, 1916.) [39]

Judgment.

On the 15th day of November, A. D. 1916, this

cause came on for trial, plaintiff appearing with C.

B. White and Fletcher & Evans, its attorneys, de-

fendants T. F. Mentzer and Elizabeth E. Mentzer,

his wife, A. D. Campbell and Jessie E. Campbell,

his wife, Eva Copping, and Eva Copping, as ad-

ministratrix of the estate of David Copping, de-

ceased, appearing with P. M. Troy and Bates, Peer

& Peterson, their attorneys, and a jury having been

duly empanelled and sworn to try said cause, the

trial thereof proceeded by introduction of evidence

and proof in plaintiff's behalf; and at the con-

clusion thereof and when plaintiff rested its case,

defendants jointly and severally by motion chal-

lenged the sufficiency of the evidence offered in

plaintiff's behalf to entitle it to the relief demanded

in its complaint, or to any relief, and moved the

court for a judgment of nonsuit and dismissal of

plaintiff's action, and for costs; whereupon, said
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motion was argued to the court by counsel for the

respective parties, and upon consideration thereof

and on the 16th day of December, A. D. 1916, the

Court being of the opinion that the said motion was

well taken, granted the same and discharged the

jury from further consideration of said cause

;

It is therefore ORDERED AND ADJUDGED
that plaintiff's action herein be and the same is here-

by dismissed.

IT IS FURTHER ORDERED AND AD-
JUDGED that defendants have and recover their

costs and disbursements herein to be taxed ; to all of

which plaintiff excepts, which exception is hereby

allowed.

Dated February 5th, 1917.

EDWARD E. CUSHMAN,
Judge.

(Filed Feb. 5, 1917.) [40]

Order Extending Time Ten Days from February 6,

1917, to Prepare, etc.. Bill of Exceptions.

IT IS BY THE COURT ORDERED that the

July, 191G, term of this court be and is extended for

a period of ten (10) days from this date for the pur-

pose of preparing, filing and settling bill of excep-

tions and for filing assignment of errors and petition

for writ of error, making and entering order allow-

ing a writ of error and fixing the amount of the bond

on said writ of error and supersedeas.
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Done in open court this 6th day of February, A.

D. 1917.

EDWARD E. CUSHMAN,
Judge.

(FiledFeb. 6, 19'1'7.) [41]

Order Extending Time to February 19, 1917, for

Hearing of Settlement of Bill of Exceptions.

This being the time fixed for hearing on plaintiff ^s

bill of exceptions and for settling and certifying

the same, and the Court being engaged in other mat-

ters, and with the consent of plaintiff and defend-

ants, it is by the Court ordered that this hearing be

and is continued to the 19th day of February, 1917,

at 10 o'clock A. M. of said day, at which time said

matter will be heard.

Done in open Court this 13th day of February,

1917.

EDWARD E. CUSHMAN,
District Judge.

(Filed Feb. 13, 1917.) [42]

Order Extending Time to March 5, 1917, for Hearing,

etc., on Bill of Exceptions.

On consent of plaintiff and defendants appearing

by their respective attorneys, it is by the Court or-

dered that the time for hearing and certifying the

Bill of Exceptions be and is continued to March 5th,

1917.

EDWARD E. CUSHMAN,
Judge.

(Filed Feb. 19, 1917.) [43]
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Statement of Facts and Bill of Exceptions.

BE IT REMEMBERED that heretofore on the

15th day of November, 1916, the above-entitled cause

coming on regularly for trial before Honorable

E. E. Cushman, Judge of the above-entitled court,

and a jury, and the plaintiff being represented by

its attorneys John D. Fletcher, Robert E. Evans

and C. B. White, and the defendant T. F. Mentzer

and Elizabeth E. Mentzer his wife, and Eva Cop-

ping, wife of David Copping, deceased, by their

attorney P. M. Troy, and the defendants A. D.

Campbell and Jessie E. Campbell, his wife, by their

attorneys C. O. Bates, and Charles T. Peterson,

the defendants Isaac Blumauer and W. Dean Hays

and Ora J. Hays, his wife, not appearing, the jury

having been called and sworn to try the cause, counsel

for plaintiff having stated to the jury the facts which

plaintiff expects to prove in the trial hereof, the fol-

lowing proceedings were had and done

:

Testimony of George W. Allen, for Plaintiff.

GEORGE W. ALLEN, a witness called by the

plaintiff, being duly sworn testifies as follows

:

Direct Examination by Mr. FLETCHER.
Thereupon the following proceedings were had

:

Mr. Peterson for all defendants appearing

:

"If the Court please, the defendants appearing

jointly and severally object to the introduction of

any evidence under the complaint as filed on the

grounds and for the reason that it does not state a

cause of action against the defendants or either of
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them. I do not care to argue the matter.

The COURT.—Objection overruled, exception al-

lowed.

Witness ALLEN then testified

:

My name is George W. Allen ; I am and have been

the general agent of the plaintiff, National Surety

Company for Western [44] Washington, located

at Seattle since early in 1911. I have been in the

surety business connected with the plaintiff for the

past fourteen years.

I, as general agent of the plaintiff, had negotiated

with the Tenino State Bank of Tenino, Washington,

regarding the furnishing of the depository bond

by that bank to secure deposits of moneys of Thurs-

ton County. That as a result of such negotiations

the National Surety Company, the plaintiff, exe-

cuted a five thousand dollar depository bond as

surety for the State Bank of Tenino to secure the

Treasurer of Thurston County for deposits of county

moneys.

Witness identifies bond dated June 22d, 1911 as the

bond referred to.

Thereupon the following proceedings were had

:

Mr. FLETCHER.—We have the file of the clerk's

office of Thurston County containing this bond and

offer in evidence the file.

Mr. PETERSON.—The defendants object on the

ground that it is incompetent, irrelevant and imma-

terial.

The Court overruled the objection and allowed de-

fendants an exception, and the file was admitted in
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evidence as Plaintiff's Exhibit 1.

Mr. FLETCHER.—As this file has to be returned

to the clerk's office, I will read into the record the

receipts and letters attached to the bond, and will

supply the record with a copy of the bond and cer-

tificate of appointment of officers.

Mr. PETERSON.—We have no objection to Mr.

Fletcher's reading the papers into the record or sub-

stituting a copy of the bond and certificate of ap-

pointment of officers for the original, but do object

to these receipts, letters and bond on the ground that

the same are, and each of them is irrelevant and im-

material.

Objection overruled, exception allowed defendants.

[45]

Mr. FLETCHER.—The first paper of Plaintiff's

Exhibit 1 is on the letter-head of Geo. W. Allen & Co.

Liability Surety Bonds, Burglarly, Fire and General

Insurance. Dated June 5, 1912. This is a receipt

and is as follows

:

Plaintiff's Exhibit 1—Receipt, June 22, 1912, Allen

& Co. to State Bank of Tenino.

'*STATE BANK OF TENINO,
Washington. 6/22/12.

Covers depository bond to Robert Marr, Treasurer

of Thurston County, number 596,917, amount $5,000,

term one year, premium $25,00, paid 6/10/12.

GEO W. ALLEN & CO., per A."

Defendants object on the ground that it is irrele-

vant and immaterial. Objection overruled, excep-

tion allowed defendants.
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It is agreed that any objection made by any of the

defendants is for the benefit of all the defendants

appearing.

Mr. FLETCHER.—Attached to the paper just

read is a letter on the letter-head of State Bank of

Tenino, United States Depository, Isaac Blumauer,

President, T. F. Mentzer, Vice-president, W. Dean

Hays, Vice-president and Cashier. A. D. Campbell,

Assistant Cashier. Dated Tenino, Washington,

June 7, 1912, and reads as follows

:

Letter, June 7, 1912, State Bank of Tenino to Marr.

*'Hon. Robert Marr, Treasurer, Olympia, Washing-

ton.

Enclosed herewith is letter from National Surety

Company in re, $5,000 depository bond which indi-

cates that same is continuous upon payment of the

premium which we have this day remitted. But if

there is any further evidence on the payment we will

be glad to furnish it. With kind personal regards I

am.

Very truly yours,

STATE BANK OF TENINO,
W. DEAN HAYS, V-President.

"

Defendants make the same objection as to the

former paper. Objection overruled and exception

allowed defendants.

Mr. FLETCHER.—I will now read another re-

ceipt which on the same letter-head as the previous

receipt, that is, on the letter-head [46] of Geo.

W. Allen & Co., dated June 22, 1913, to the State

Bank of Tenino, W. Dean Hays, Cashier, Tenino,
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Washington. Covers depository bond to the Treas-

urer of Thurston County, Washington, from the

National Surety Company, numbered 596,917,

amount $5,000, term one year, premium $25. Paid

6/12/13. Geo. W. Allen & Co.

Attached to this receipt is the following letter on

the letter-head of the State Bank of Tenino with the

same officers as the previous letter, dated Tenino,

June 13, 1913, and reads as follows

:

Letter, June 13, Hays to Britt.

**Mr. W. H. Britt, County Treasurer,

Olympia, Washington.

Dear Sir : Enclosed please find herewith receipt for

premium on bond No. 596,617, National Surety Com-

pany for $5,000 which expires on June 22, which

continues same in force for one year. Thanking

you to acknowledge receipt of the same I am
Very truly yours,

W. DEAN HAYS,
Cashier."

The defendants make the same objections as to

the former exhibit. Objection overruled, exception

allowed to defendants.

Mr. FLETCHER.—Attached to these same papers

I will read the following into the record which is on

the letter-head of the National Surety Company,

Seattle, Washington, dated January 24th, 1913.

Addressed to W. Dean Hays, Cashier State Bank of

Tenino, Tenino, Washington. Reads as follows

:

Letter, January 24, 1913, Welch to Hays.

'*Dear Sir: Acknowledging your esteemed favor

of the 20th inst. herewith duplicate receipt which
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renews your depository bond in favor of Treasurer

of Thurston County, Washington, from June 22,

1912 until June 22nd, 1913. Trusting this is satis-

factory, and with kindest regards I am,

Yours very truly,

EDW. P. WELCH, Secy.'^ [47]

Attached to this letter is a duplicate receipt which

is the same as the first paper above read into the rec-

ord.

To the foregoing offer defendants make the same

objection as to the former offer. Objection over-

ruled, and exception allowed.

Mr. Fletcher then read to the jury the bond dated

June 22d, 1911, a copy of which it was agreed might

be substituted for the original in the record.

Witness Allen then proceeding, testified as fol-

lows:

At the time of executing this bond which has been

offered in evidence in the file. Plaintiff's Exhibit 1,

the plaintiff required the directors and officers of

the Tenino State Bank and their wives to execute

and deliver to the plaintiff an indemnity agreement

dated June 22d, 1911. This agreement was identi-

fied by the witness and offered in evidence under

permission of the Court to substitute a copy of the

original was in a dilapidated condition.

Defendants objected to the offer on the ground that

it is immaterial, irrelevant and incompetent, admit-

ting, however, the execution of the paper.

Objection overruled, exception allowed, and the

indemnity agreement was admitted in evidence and
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marked Plaintiff's Exhibit 2.

Witness Allen proceeding testified that the pre-

mium of twenty-five dollars required by the bond was

paid. That w^hen the year from the date of the bond

expired, to-wit in June, 1912, the plaintiff billed

the bank for a subsequent year's premium, which

was paid, and receipt sent the bank. That when

this second year was about to expire, to wit, in June,

1913, plaintiff again billed the bank for a year's

premium, which was paid for the ensuing year, and

receipt sent the bank. The receipts are those read

into the record as a part of the file, Plaintiff's

Exhibit 1. That the payment of these premiums

extended the life of the bond to June 22, 1914. In

June, 1914, the [48] plaintiff billed the bank for

the ensuing year's premium and certain correspond-

ence was had between W. Dean Hays representing

the bank as its vice-president and witness represent-

ing the National Surety Company.

Witness identified a letter from him to Vice-

president Hays dated May 23, 1914, which letter was

offered in evidence.

Defendants objected to the offer, not to the nature

of the proofs, but on the ground that the liability

if any, is on a written instrument, and acts of the

State Bank of Tenino or the National Surety Com-

pany can add to or vary their contract or affect it.

Objection overruled and exception allowed defend-

ants. The letter was admitted in evidence as Plain-

tiff's Exhibit 3.

Witness identified a letter addressed to him and
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signed by W. Dean Hays, vice-president, on the

letter-head of the bank, dated May 22, 1914. The

letter was offered in evidence, and the defendants

objected, not to the form of the proof, but that the

letter was incompetent, irrelevant and immaterial,

and not shown to be done with the knowledge and ac-

quiescence of the defendants or either of them.

Objection overruled, exception allowed defend-

ants, and the letter admitted in evidence as Plaintiff's

Exhibit 4.

Plaintiff then identifies a letter which plaintiff of-

fered in evidence.

Defendants made the same objection as to the

former offer. Objection was overruled, and excep-

tion allowed the defendants. The letter admitted

in evidence as Plaintiff's Exhibit 5.

Witness identified a letter dated May 26th, 1914,

from Geo. W. Allen, Mgr. to W. Dean Hays, vice-

president of the State Bank of Tenino, which letter

was offered in e\ddence by the plaintiff. The de-

fendants made the same objection as to the former

offer, and in addition that the letter stated a conclu-

sion of the writer. [49]

Objection was overruled, exception allowed de-

fendants, and the letter admitted in evidence as

Plaintiff's Exhibit 6.

Witness identifies a letter dated June 25th, 1914,

from W. Dean Hays, vice-president of State Bank
of Tenino, to witness, manager of National Surety

Company.

Plaintiff offered the letter in evidence, defendants
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made the same objections as to the former offer, that

it was immaterial, irrelevant and incompetent. Ob-

jection overruled exception allowed defendant, and

letter admitted in evidence as Plaintiff's Exhibit 7.

Plaintiff offered in evidence a letter dated May
26th, 1914, directed to the State Bank of of Tenino,

and signed by W. H. Britt. Defendants admitted

that the letter was signed by W. H. Britt who was

then County Treasurer of Thurston County, Wash-

ington, but objected to the letter on the ground that

it was incompetent, irrelevant and immaterial. Ob-

jection overruled, exception allowed, letter admitted

as Plaintiff's Exhibit 8.

Plaintiff offered copy of a letter dated May 29th,

1914, directed to W. H. Britt, Treasurer, Olympia,

"Washington, signed State Bank of Tenino, under

it the initial "H" representing the signature of W.
Dean Hays, vice-president of the bank. The de-

fendants objected to the letter, not on the ground

that it was a copy, but that it was irrelevant and im-

material. Objection overruled, exception allowed

defendants. Letter admitted in evidence as Plain-

tiff's Exhibit 9.

Witness Allen proceeding testified that the bond

which had been admitted in evidence in the file

marked Exhibit 1, was executed by the National

Surety Company.

Witness then identifies an instrument, being a bond

dated Jime 22, 1914. It was admitted by the de-

fendants that this bond was obtained by the plaintiff

from the files of the clerk's ofBce of [50] Thurs-
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ton County, State of Washington.

This bond, with the endorsements on the back of

it, was offered in evidence. The defendants objected

on the ground that it is immaterial, incompetent and

irrelevant, and not an obligation or undertaking

contemplated by the indemnity agreement sued on in

this action. Objection overruled and exception al-

lowed defendants. The bond was admitted in evi-

dence as Plaintiff's Exhibit No. 10.

Witness Allen proceeding testified that the release

referred to in some of the letters that have been ad-

mitted in evidence, was a release now identified by

him, being Identification No. 11. This release was

offered in evidence. The offer was objected to by

the defendants as immaterial, irrelevant and incom-

petent. Objection overruled and exception allowed

defendants. The release was admitted in evidence

and marked Plaintiff's Exhibit 11.

Thereupon the following took place

:

Question by Mr. Fletcher to witness Allen

:

"What was the purpose of making the release be-
' come effective June 22, 1914?"

Defendants object on the ground that the release

speaks for itself. Objection sustained, exception

allowed plaintiff.

"Mr. FLETCHER.—I will ask you, Mr. AUen,

what was the purpose of obtaining the release of

that first bond?"

"Mr. PETERSON.—Defendants object to that.

Objection sustained, exception allowed plaintiff.

Mr. FLETCHER.—I will ask you, Mr. Allen, if be-
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tween the expiration of the first bond; June 22,

1911, and the coming into effect of the bond of June

22, 1914, was there any intervening period at which

times the National Surety Company would not have

been bound?"

*'A. No, sir, I—(interrupted).

Mr. PETERSON.—We make the same objection,

and also on the ground that the question calls for a

conclusion." [51]

Objection sustained, exception allowed plaintiff.

"Mr. FLETCHER.—I think I have perhaps the

right to show by the witness that one bond was a sub-

stitution for the other."

"The COURT.—It seems to me that everybody in

the room is about as well qualified to answer the

question as he is. It all seems to be in writing."

Witness Allen proceeding testified that at the time

the bond of June 22, 1914, was given, the indemnity

agreement which has been signed by the defendant,

and introduced in evidence as Plaintiff's Exhibit 2,

was in the possession of the plaintiff at its home

office. There was not at that time any new or other

indemnity agreement taken. This indemnity

agreement has never been surrendered by the plain-

tiff.

Cross-examination by Mr. PETERSON.
"We will offer in evidence in connection with the

witness' testimony, defendants' identifications A
andB."

No objections.
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Whereupon defendants' identifications were ad-

mitted in evidence as Defendants' Exhibits "A" and

''Mr. PETERSON.—We have no further cross-

examination, the plaintiff having waived identifica-

tion c\t the two exhibits."

Redirect Examination by Mr. FLETCHER.
Witness Allen testified that Defendants' Exhibit

**A" was an application to the National Surety

Company, the plaintiff, by the State Bank of Tenino

for a five thousand dollars depository bond, which

the plaintiff wrote for it in June 1911, the same to

take effect June 22, 1911. That this exhibit is the

application for the bond dated June 22d, 1911.

That Defendants' Exhibit "B," dated May 3, 1914,

is an application for the bond written by the plain-

tiff and dated June 22d, 1914. Thereupon the fol-

lowing took place:
'
' Q. (By Mr. FLETCHER.) Mr. AUen, I wiU ask

you if on furnishing surety bonds what is or is not

required regarding an application of this nature

from the applicant who desires a bond. [52]

"Mr. PETERSON.—The defendants object on the

ground that it is incompetent, irrelevant and imma-

terial.
'

'

Objection sustained, exception allowed plaintiff.

''Mr. FLETCHER.—I offer to show that it is the

universal rule to require such an application."

"The COURT.—I do not know that that would

change it any whether it was the only time it had

ever been done or whether it had been done forever.
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I do not see how that touches the question. The
offer will be denied, exception allowed the plaintiff."

**Q. Mr. Allen, what connection, if any, is there

between an application for a bond and an indenmity

agreement indemnifying against loss on the bond?"
''Mr. PETERSON.—We object to that as calling

for a conclusion of the witness. '

'

''The COURT.—I do not see the necessity for it,

but I will overrule the objection and leave you the

motion to strike it out in case anything objectionable

creeps in.
'

'

"WITNESS.—The application for a bond is signed

by the principal in the bond, the bank in this case,

and it is for the purpose of giving information in

connection with the application and showing the de-

tails of the bond applied for. The indemnity agree-

ment is also signed by the applicant with other

signers indemnifying the surety against loss on the

bond."

"Mr. PETERSON.—We move to strike the an-

swer on the ground that it states a conclusion of the

witness as to the effect of the different instruments."

"The COURT.—Motion denied, exception allowed

defendants."

"Mr. FLETCHER.—We will offer in evidence

plaintiff's identification No. 12 which it is stipulated

is a correct copy of the Commissioners' minutes of

the Board of County Commissioners of Thurston

County under date of Tuesday January 3d, 1911, and

that Champion [53] B. Mann, was chairman and

R. A. Cruikshank, Clerk of the Board. No objection.
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Whereupon the identification was admitted in evi-

dence as Plaintiff's Exhibit 12.

"Mr. FLETCHER.—We will offer in evidence

Plaintiff's Identification No. 13 under the same

stipulation, except that these are the minutes of

meeting on Monday January 8, 1912, and Mr. A. M.

Rowe was then Chairman of the Board. '

'

No objection.

Whereupon said identification was admitted as

Plaintiff's Exhibit 13.

"Mr. FLETCHER.—We wHl offer in evidence un-

der the same stipulation the Commissioners' minutes

under date of January 11, 1913."

"Mr. PETERSON.—Defendants object that it is

irrelevant and immaterial. '

'

Objection overruled, exception allowed defend-

ants.

Whereupon Identification was admitted as Plain-

tiff's Exhibit 14.

"Mr. FLETCHER.—We wiU offer in evidence un-

der the same stipulation the Commissioners' min-

utes of Monday January 1st, 1914."

"Mr. PETERSON.—To which defendants make
the same objection."

Objection overruled, exception allowed.

Whereupon said identification was admitted as

Plaintiff's Exhibit 15.
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Testimony of R. A. Langley, for Plaintiff.

E. A. LANGLEY, a witness produced on behalf of

the plaintiff, being first duly sworn testified as fol-

lows:

Direct Examination by Mr. FLETCHER.
My name is R. A. Langley; I am receiver of the

State Bank of Tenino. Was appointed in October,

1914. The bank closed its doors on the 17th of Sep-

tember, 1914. As receiver he has possession of the

books of the bank, and those books show the account

of Robert Marr as Treasurer of Thurston County.

That under stipulation between the attorneys for

plaintiff and defendant he has produced a copy of

this [54] account in place of the original which

copy is a correct copy of the account. That this ac-

count commenced June 20th, 1911, and ended Janu-

ary 8, 1913, the last date being the date of the expira-

tion of Robert Marr's term of office as County

Treasurer of Thurston County. The account was

offered in evidence without objection and admitted

as Plaintiff's Exhibit No. 16.

(Witness proceeds.) I have with me a copy taken

from the books of the account of W. H. Britt as

County Treasurer, of Thurston County, producing

the copy in place of the original under the stipula-

tion between the parties. That the account is a cor-

rect account from the books. This account com-

menced January 15, 1913, and ended Sept. 17, 1914.

It being stipulated between the parties that this ac-

count, Plaintiff's Identification 17, covers the ac-
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count of W. H. Britt as County Treasurer of Thurs-

ton County with the State Bank of Tenino, during his

term of office and down to the failure of the bank.

The account was admitted in evidence without ob-

jection as Plaintiff's Exhibit No. 17.

(Witness proceeds.) Under the designation of

checks in the account means withdrawals by check,

and under deposits means deposits in the bank from

time to time by Mr. Marr as regards his account and

by Mr. Britt as regards his account. Under the

word balance shows the daily balance in the bank

of the depositor. Plaintiff's Exhibit 17 shows the

correct amount that W. H. Britt, as County Treas-

urer, had in the bank when the bank failed. It was

admitted by the parties that this balance was

$12,853.58. Whereupon the following took place:

"Mr. FLETCHER.—Mr. Langley, I will ask you if

you have your books showing how and in what man-

ner Robert Marr as Treasurer closed his account on

January 8th, 1913, as to whether or not he drew out

the money, or what constituted the closing of his ac-

count.

"Mr. PETERSON.—We object to that as being

irrelevant and [55] immaterial; there is no claim

made here for any loss until September 19, 1914.

The allegation of the complaint is that the loss was

suffered on September 19, 1914, by this bank closing

its doors and ceasing longer to do business."

"The COURT.—Well, as I understand it, this is

regarding whether the account was fully paid when
Marr went out.

"



Isaac Blumauer et al. 69

(Testimony of R. A. Langley.)

Mr. FLETCHER.—Yes.
Mr, PETERSON.-It is not claimed that there was

any loss suffered during Mr. Marr's administration
or at the close of his administration. There is no
claim loss unil September 19th, 1914. We are not
prepared to meet anything else in this case."

'^The COURT.—Well, as Mr. Fletcher says, it is

whether or not it was a continuous account or closed

when Mr. Marr went out."

''Mr. PETERSON.—What difference would it

make if no loss occurred?"

"The COURT.—It might be, if this was shown,

that it was simply a bond for Mr. Marr's account; if

it was fully paid when he went out that was all there

was to it. They want to show that it was a con-

tinuous account; that the money never was paid, but

that something else was done. Objection will be

overruled, exception allowed the defendants."

(Witness proceeds.) Mr. Marr's account shows

that there was a demand certificate given him for the

amount he had in the bank closing his account.

His account was debited and a demand certificate for

the amount was issued to him. This was the way
his account was closed. That there is no other ac-

count of Robert Marr with the bank as Treasurer.

Turning to Mr. Britt's account, this was opened on

January 15th, 1913, by deposit by him with the bank

of a demand certificate, being the same number of

certificate and the same amount as the certificate is-

sued to Mr. Marr. Certificate being No. 1098, and
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being for $9,974.76, and is the same number of cer-

tificate and the same amount [56] as that issued

to Mr. Marr as county treasurer on January 8, 1913,

when his account was closed. The deposit of this

certificate was the opening of Mr. Britt's account as

treasurer with the bank. Defendants object to this

testimony, and move to strike out the questions and

answers on the ground that the same are irrelevant,

immaterial and incompetent. Objection overruled,

and exception allowed defendants.

(Witness proceeds.) The minute-book of stock-

holders and trustees' metings of Tenino State Bank
was in his possession. This came into his hands

when he took possession as Receiver of the bank.

That the book submitted is the only book that he

finds containing minutes of stockholders and direct-

ors' meetings. It is the only one he ever heard of

the bank having. Thereupon the following took

place

:

"Mr. FLETCHER.—It is stipulated that during

all the times mentioned in the complaint, defendants

Isaac Blumauer was the owner of 11 shares of stock,

defendant T. F. Mentzer of 5 shares of stock, defend-

ant David Copping of 10 shares of stock, defendant

A. D. Campbell of 10 shares of stock, and W. D.

Hays of 51 shares of stock; that the capital stock of

the bank was $10,000, divided into 100 shares of $100

each. That at all times mentioned in the minutes of

stockholders and directors' meetings, commencing

with January 10, 1911, defendant Isaac Blumauer
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was President of the Bank and defendant W. Dean
Hays its cashier."

*'Mr. PETERSON.—Now, it is understood that

while the defendants stipulated to these facts, they

object to their introduction on the ground that they

are irrelevant, incompetent and immaterial. '

'

Objection overruled, exception allowed defend-

ants.

"Mr. FLETCHER.—It is further stipulated that

the first minutes show Mr. Mentzer was a director

and vice-president. These are the minutes of

January 10, 1911. That from January 10, 1911

to January 18, 1913, continuously, the minutes

of the bank show that T. F. Mentzer was

vice-president and director and the minutes do

not contain any [57] record of the resignation

having been made by him, and that there are no

minutes of stockholders or directors' meetings after

July 24, 1913."

'Tilr. PETERSON.—J>6/ew(^an^ do not object to

the stipulation as to what the minutes show, but do

not admit it to be a fact that T. F. Mentzer was an

officer or director or vice-president subsequent to

January, 1913."

"The COURT.—This is a stipulation as to what

the minuted show or do not show. The objection

will be overruled, exception allowed defendants."

"Mr. FLETCHER.—It is also stipulated that

these minutes show that A. D. Campbell was a di-
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rector and assistant casMer during all the times

mentioned."

^'Mr. PETERSON.—Defendants do not object to

the stipulation as to what the minutes show, but ob-

ject to the matter as immaterial, irrelevant and in-

competent."

Objection overruled, exception allowed defend-

ants.

"Mr. FLETCHER.—We offer the minute-book in

evidence with the request that we may copy the

minutes and substitute copy for the book."

"Mr. PETERSON.—We do not object to the

copy, but we object to the offer as being immaterial,

irrelevant and incompetent."

Objection overruled, exception allowed defend-

ants.

The minute-book with privilege to substitute a

copy was admitted in evidence as Plaintiff's Ex-

hibit 18.

"Mr. PLETCHER.—It is admitted that at all times

mentioned in the proceedings W. Dean Hays and

Ora J. Hays were husband and wife; A. D. Camp-

bell and Jessie E. Campbell were husband and wife,

and that David Copping and Eva Copping were hus-

band and wife. It is further admitted that since

the commencement of this action, David Copping

died; that prior to his death he conveyed all the

property to his wife, and that the property was com-

munity property of himself and wife. [58] That

Isaac Blumauer and W. Dean Hays and Ora Hays

are in default."
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Cross-examination by Mr. PETERSON.
Witness Langley identifies defendant's identifica-

tion "C" as being found by Mm in the letter-file of

the bank when he took possession as receiver.

Witness also identifies in the same way the defend-

ants' identifications "D" and "E"; that he is ac-

quainted with the defendant T. F. Mentzer, knows

his signature and handwriting. That identification

"E" is in his handwriting and contains his signa-

ture, and is dated March 8th, 1913. Thereupon

identification "E" was offered in evidence, it being

the resignation of Mr. Mentzer as vice-president of

the State Bank of Tenino, dated March 8, 1913.

The offer was objected to by plaintiff as not being

cross-examination, and as being a part of defend-

ant's defense. Objection overruled, exception al-

lowed plaintiff, and the identification was admitted

as Defendants' Exhibit "E."

Witness proceeds and identifies defendants' iden-

tification "F" as being found by him in the letter

files of said State Bank of Tenino when he assumed

charge as receiver. The identification was offered

in evidence, being a letter from defendant Mentzer

to defendant Blumauer dated March 8, 1913, regard-

ing Mr. Mentzer 's resignation. The offer was ob-

jected to on the same grounds as the prior offer.

Objection overruled, exception allowed plaintiff.

Whereupon the letter was admitted as Defendants'

Exhibit ''F."

Under direction of the Court, as these two ex-

hibits were difficult to read, they were to be copied
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by the defendants' attorney and copy filed as a part

of these exhibits. Thereupon the following pro-

ceedings were had:

"Mr. FLETCHER.—Now, Mr. Peterson, I under-

stand the defendants will admit that under plain-

tiff's liability on this bond of June 22, 1914, and on

demand of the Treasurer of Thurston County,

plaintiff paid the Treasurer of Thurston County

$4,327,87 on December 30th, 1914." [59]

"Mr. PETERSON.—Yes, that is admitted, but

objected to on the ground that it is incompetent, ir-

relevant and immaterial."

Objection overruled, exception allowed defend-

ants.

"Mr. FLETCHER.—It is further admitted that

shortly after the bank's failure, the Treasurer of

Thurston Coimty made demand upon upo7i plain-

tiff to pay its share of the loss by reason of the bond

of June22d, 1914."

"Mr. PETERSON.—Yes, that is admitted, but is

objected to on the ground that it is irrelevant and

immaterial."

Objection overruled, exception allowed defend-

ants.

"Mr. FLETCHER.—It is further admitted that

plaintiff upon receiving that demand at once made
upon the defendants to pay the loss by reason of

their being on the indemnity agreement of June 22d,

1911."

"Mr. PETERSON.—We wiU admit that fact but

object to it as it is immaterial."
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Objection overruled, exception allowed defend-

ants.

''Mr. FLETCHER.—It is further admitted that

on the refusal of defendants' plaintiff then paid the

Treasurer as admitted above."

"Mr. PETERSON.—We will admit that fact but

object to it as to its materiality."

Objection overruled, exception allowed defend-

ants.

''Mr. FLETCHER.—It is further admitted that

on the bank's failure, the plaintiff expended the

sum of $14 in investigating its Uability."

"Mr. PETERSON.—That is admitted, but ob-

jected to as irrelevant and immaterial."

Objection overruled, exception allowed defend-

ants.

"Mr. FLETCHER.—It is further admitted that

the plaintiff is a corporation organized under the

laws of the State of New York with its principal

place of business in New York City, and that it is a

citizen and resident of the State of New York.

That it is duly [60] qualified and licensed to

prosecute a general surety business in the State of

Washington; that it has fully complied with the

laws of the State of Washington in that regard; in

other words, that the plaintiff is qualified to main-

tain this action."

"Mr. PETERSON.—Yes, that is admitted.

"Mr. FLETCHER.—It is further admitted that

on the payment that the plaintiff made to the county

of $4,327.87, the plaintiff received a dividend from
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the receiver of the bank, and that there should be

credited the sum of $855.82 on the above amount as

of date April 21, 1915. That the plaintiff and no

one else has ever paid anything upon this claim ex-

cepting the receipt of that dividend."

**Mr. PETERSON.—Yes, that is all admitted."

"Mr. FLETCHER.—That is our case."

(Plaintiff rests.)

''Mr. PETERSON.—If the Court please, the de-

fendants at this time jointly and severally move the

court for a judgment of nonsuit and dismissal of

plaintiff's action and for costs on the ground and

for the reason that the plaintiff has failed to estab-

lish a cause of action against the defendants or either

of them, and for the further reason and upon the

further ground that the proofs offered by plaintiff

show affirmatively that it is not entitled to recover

against the defendants or either of them."

The foregoing motion was argued by counsel for

the respective parties, and at the close of argument

the court sustained the motion and in doing so stated

as follows:

"The COURT.—This seems to be a question of

law under the evidence which has been introduced.

I agree with Mr. Fletcher to this extent : These men
signing this indemnity agreement, being interested

in the bank, that is one of the circumstances to be

taken into account in interpreting the contract. The

recital that they signed this indemnity agreement

in consideration of one dollars^ that [61] may be

enough to effect a consideration, but I do not deem
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it of any importance in weighing the intent of the

parties in entering into the agreement, or in chang-

ing the rule of strictissimi juris. The fact that they

were interested in the bank—no doubt, their main
purpose and interest in the matter was to further the

business of the bank. I believe, in ruling on the de-

murrer, the matter that was in my mind when I sus-

tained the demurrer to one of the affirmative de-

fenses was regarding this right of action. It seems

to me there is a difference in determining who has

a right of action on this bond and determining what
the bond means. It is true the treasurer, Marr. was

the obligee in the bond ; but not only that, but there

was a provision in the bond that the company was

only bound on accoimt of money deposited in the

bank by him or for him. Now, that is what was se-

cured, and. if the bonding company, for its benefit,

put that provision in there, limiting its liability, and

if such a provision was not contemplated, as subject

to change, I do not see that it has any complaint to

make if it was put in there for its advantage and it

also resulted to the advantage of the indemnitors.

While the fact that these indemnitors were further-

ing the advantage and interests of the bank, which I

find to have been their main interest, yet there is no

authority on the part of the Court to disregard these

provisions in the main bond which are adopted and

made a part of the indemnity agreement, by which

the bonding company was only bound on account of

money deposited by Marr, or to his credit under it,

I find that the provisions of this indemnity agree-

ment, having been on a printed form used by the
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bonding company, are to be construed most strongly

against the bonding company, and that these provi-

sions in section five, regarding changes and altera-

tions and the like, are changes and alterations of the

instrument. It does not say the contract or agree-

ment may be changed or anything of that kind. It

says ''the instrument" may be altered, changed,

modified, limited or extended. [62] I find that to

mean that such interlineations or changes in details

may be made on the face of the instrument, not con-

trary to its purpose as would make it more full and

complete but not different or contrary to its main

purpose or effect. I do not believe that that section

five would give anybody authority to tear up the

contract in effect and make an entirely new one, in-

crease the amount, change the parties or guarantee

something entirely different. One thing that leads

me to this conclusion is that, although that language

about changing, altering or modifying is used, after

they had used that language, which might be given

a very broad meaning, they then go on and use the

language about removing and extending, while, if the

company could change, alter and modify in a broad

sense, when by the contract provision it was to run

for a year, it would not be necessary to say anything

about renewing or extending it, in order to change

or alter it to make it run for two years. If not so

limited, it is not clear but that the indemnitors might

be bound so long as the bank continued in business

and the county had money to deposit. Such a result

would require language more clear and unambigu-

ous. For that reason, I believe that the words about
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changing and modifying must be given some nar-

rower meaning than they might otherwise have. I

agree with Mr. Peterson's last argument regarding

section eight, that is that by the bonds made *'at the

instance of us or any of us" is meant the changed

instruments or new bonds in lieu of or in place of

the bond referred to in the fifth paragraph in the

indemnity agreement. I have very grave doubt,

under the language of this agreement, whether there

was any authority to make but one renewal. When
authority was given to renew this bond, once re-

newed, under the ordinary rule of powers of attor-

ney, the power would be exhausted when one renewal

was granted ; but, passing that by and granting that

the second renewal was good, the bond was not given

in place of or in lieu of this original bond because

the original bond had expired and the new bond

:[63] went on beyond it, after this last renewal had

expired. It was not a renewal because it was dif-

ferent in its terms from the original. The motion

will be granted. Exception allowed. The only case

cited which gave me any question about the matter

was this one in 1st Wheaton, but there the language

used by the Court is that the agent "was to perform

such other duties as from time to time should be as-

signed to the office of agent by the board of direc-

tors." It is not like the bond in this case, where

Marr was named as treasurer, but it simply desig-

nated the board of directors generally, and thereby

his duties were made continuous, while here the lan-

guage of the bond is: "Moneys deposited by or for

Robert Marr, Treasurer."
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*'The motion will be granted and exception al-

lowed the plaintiff. The defendant may prepare a

judgment according to this ruling, and the plaintiff

may have thirty days from date of entering the judg-

ment to prepare and serve and file a bill of excep-

tions and statement of facts in this cause. '

'

The jury was then recalled and discharged by the

Court from further considering this cause.

The plaintiff objected to the granting of the mo-

tion and to the discharge of the jury. Objection

overruled, exception allowed the plaintiff.

Certificate of United States District Judge Re

Certification of Bill of Exceptions and State-

ment of Facts.

United States of America,

Western District of Washington,

Southern Division.

I, E. E. Cushman, the undersigned Judge of the

District Court of the United States, Ninth Judicial

Circuit, Western District of Washington, Southern

Division, before whom the above-entitled cause was

tried," do hereby certify that the matters and pro-

ceedings set forth [64] in the foregoing bill of

exceptions and statement of facts are all of the mat-

ters and procedings which occurred on the trial of

said cause, and the same are hereby made a part of

the record therein.

I further certify that said bill of exceptions and

statement of facts contains all the material facts and

evidence introduced on the trial of said cause by and

on behalf of the respective parties thereto, together



Isaac Blumauer et al. 81

with a statement of all motions, objections and rul-

ings thereon, and exceptions taken thereto by the

respective parties occurring in the trial of said cause,

and the same are hereby made a part of the record

in said cause, and that the exhibits introduced by

the respective parties upon said trial will be filed

herewith and the clerk of this court is directed so to

do.

Counsel for the respective parties hereto being

present and concurring herein.

IN WITNESS WHEREOF I have hereunto set

my hand this 5th day of March, A. D. 1917, at Ta-

coma, in said District.

EDWARD E. CUSHMAN,
Judge.

(Filed Feb. 6, 1917.)

(Re-filed as certified March 5, 1917.) [65]
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Letter, June 13, 1913, Hays to Britt.

[Letter-head of State Bank of Tenino.]

Tenino, Wash, June 13, 1913.

Mr. W. H. Britt,

County Treasurer,

Olympia, Wash.,

Dear Sir :

—

Enclosed please find herewith receipt for premium

on hond No. 596917, National Surety Co., for $5,000

which expires on June 22, which continues the same

in force one year.

Thanking you to acknowledge receipt of same, I

am,

Very truly yours,

W. DEAN HAYS,
Cashier.
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Letter, June 7, 1912, State Bank of Tenino to Man.
[Letter-head of State Bank of Tenino.]

Tenino, Wash., June 7, 1912.

Hon. Robert Marr, Treasurer,

Olympia, Wash.

Dear Sir

:

Inclosed herewith is a letter from the National

Surety Company in re $5,000.00 depositary bond

which indicates that the same is continuous upon the

payment of the premium, which we have this day

remitted, but if there is any further evidence on the

payment, we will be glad to furnish it.

With kind personal regards, I am.

Very truly yours,

STATE BANK OF TENINO,
W. DEAN HAYS,

V. President.

WDH/TK.
Inc.

Ansd. 6/8/12. E. M.

Filed in Superior Court, Thurston Co., Wash.

Jun. 13, 1912. D. G. Parker, Clerk.
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Letter, January 24, 1913, Welch to Hays.

[Letter-head of National Surety Company]

Jan. 24, 1913.

W. Dean Hays, Cashier,

State Bank of Tenino,

Tenino, Washington.

Dear Sir:

Acknowledging your esteemed favor of the 20th

inst., herewith duplicate receipt which renews your

Depository Bond in favor of Treasurer of Thurston

County, Washington, from June 22d 1912 until June

22d 1913.

Trusting this is satisfactory, and with kindest re-

gards, I remain,

Yours very truly,

EDW. P. WELCH,
Secretary.

EPW/M.
Enc.

Plaintiff's Exhibit 1—Depository Bond, June 22,

1911, Between State Bank of Tenino et al. and

Robert Marr.

KNOW ALL MEN BY THESE PRESENTS,
That we, THE STATE BANK OF TENINO, of

Tenino, Washington, as principal, and the National

Surety Company, a corporation of the State of New
York, as surety, are held and firmly bound unto

Robert Marr, individually and as County Treasurer

of the County of Thurston, State of Washington, in

the fuU and just sum of five thousand ($5,000.00)
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dollars, lawful money of the United States for the

payment of which well and truly to be made, the said

principal and surety respectively bind themselves,

their and each of their successors and assigns, jointly

and severally, firmly by these presents.

SIGNED, SEALED AND DELIVERED, at

Seattle, Washington, this 22nd day of June A. D.

1911.

THE CONDITION OP THIS OBLIGATION IS

SUCH, that, whereas the said Robert Marr has been

elected and has qualified as Treasurer of Thurston

County, State of Washington, and as such Treasurer,

at the special instance and request of the said State

Bank of Tenino, has deposited, or may hereafter,

from time to time, deposit with, and place in charge

of the said principal hereinbefore named, certain

moneys, checks, etc., for the custody or for the pro-

ceeds of the face value of which the said Treasurer

as such, may be responsible, and,

NOW, THEREFORE, if the said principal here-

inbefore named shall in due and ordinary course of

business, promptly pay to the said Treasurer upon

demand and presentation of proper and valid checks

therefor, in the usual and ordinary hours of business,

all moneys and proceeds of all checks, etc., which

have been or shall hereafter be deposited with, trans-

ferred to or placed in charge of the said principal,

by or on behalf of the said Treasurer, and shall keep

and hold harmless the above-named Robert Marr,

individually, and as such Treasurer, from all liabil-

ity, loss and damage which may arise, or accrue

against the said Treasurer by reason of the deposit
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OT delivery of said funds, checks, etc., or any part*

thereof as aforesaid, and shall well and truly fulfill

and perform any and every duty and obligation aris-

ing out of or connected with the deposits, or delivery

of funds as aforesaid, by and on behalf of said Treas-

urer, then this obligation to be void ; otherwise to be

and reruain in full force and effect.

PROVIDED, HOWEVER, upon the further

following express conditions

:

FIRST. That in the event of any default on the

part of the principal written notice thereof with a

verified statement of the facts showing such default,

and the date thereof, shall within ten (10) days after

the knowledge of such default, has been received by

the said Robert Marr, or his representatives be

mailed to the surety at its office in New York City.

SECOND. That the surety shall not be liable for

any deposits made after any such default shall have

come to the knowledge of the said Robert Marr or his

representatives.

THIRD. That the said surety shall not be liable

hereunder except for the loss of moneys belonging to

the said Robert Marr, Treasurer, and which shall

have been deposited with the aforesaid principal by

the said Robert Marr, as Treasurer aforesaid, or to

his credit as such Treasurer.

FOURTH. That no such suit, action or proceed-

ing shall be brought or instituted against the surety

upon or by reason of, any default, of the principal

after the expiration of sixty days after such default,

or, in any event, after the 22nd day of June, 1912.

FIFTH. That the surety shall have the right to
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terminate its suretyship under this obligation by

serving notice of its election so to do upon said

''obligee" or his, or its lawful representatives, and

thereupon the said surety shall be discharged from

any and all liability hereunder for any default of the

principal occurring after the expiration of thirty

lays after the service of such notice.

SIXTH. That, if the obligee shall at any time

hold concurrently with this bond, or represent to the

surety, in any statement to it, that it does or will at

any time hold concurrently with this bond, or any

other bond or collateral as guarantee of security from

or on behalf of the principal, the obligee shall be en-

titled, in event of loss as hereinbefore stated, to claim

hereunder only such proportion of the loss as the pen-

alty of this bond bears to the sum of the penalties of

all bonds and amount of collateral carried, or to be

carried on the principal's behalf, and in no event

shall the surety be liable for any sum in excess of the

penalty of this bond.

STATE BANK OF TENINO,
By ISAAC BLUMAUER,

[Seal of State Bank of Tenino] President.

Attest: W. DEAN HAYS,
Cashier.

NATIONAL SURETY COMPANY,
By ROBT. A. HULBERT,

Resident Vice-President.

GEO. W. ALLEN,
Resident Assistant Secretary.

[Seal of National Surety Company]
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Approved June 30, 1911.

JOHN M. WILSON,
County Attorney.

ROBT. MARR,
County Treasurer,

A. M. ROWE,
Chair. Board County Comm.

NATIONAL SURETY COMPANY.
Certificate of Appointment of Resident

Vice-President.

KNOW ALL MEN BY THESE PRESENTS,
That Robt. A. Hulbert has been and is hereby ap-

pointed Resident Vice-President of the National

Surety Company, at Seattle, Washington, and as

such Resident Vice-President has full power and

authority to sign and execute on behalf of the Com-

pany any and all bonds, and all bonds signed by him,

when sealed and attested by the Secretary, an Assist-

ant Secretary, or a Resident Assistant Secretary,

shall be as valid and binding upon the Company as

if said bonds had been signed by the President and

duly sealed and attested.

Said appointment is made under and by authority

of a certain By-Law adopted by the Board of Direc-

tors of said National Surety Company at a regular

meeting duly called and held on the sixth day of

February, 1900, a certified copy of which is hereto

attached, and is subject to revocation as therein pro-

vided.

IN TESTIMONY WHEREOF, the National

Surety Company has caused these presented to be

signed by its Second Vice-President, and its cor-
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porate seal to be hereto affixed, duly attested by its

Assistant Secretary, this 23d day of February, A. D.

1907.

[Seal] BALLARD McCALL,
2d Vice-President.

Attest : GILBERT CONGDON,
Assistant Secretary.

State of New York,

County and City of New York,—ss.

On this 23d day of February, A. D. 1907, before

me appeals Ballard McCall, 2d Vice-president of the

National Surety Company, with whom I am person-

ally acquainted, who, being by me duly sworn says

that he is 2d Vice-president of the National Surety

Company; that he knows the corporate seal of the

company; that the seal affixed to the foregoing in-

strument is such corporate seal; that it was affixed

by order of the Board of Directors of said company

;

and that he signed said instrument as 2d Vice-presi-

dent of said company by like authority ; The said

Ballard McCall further says that he is acquainted

with Gilbert Congdon, and knows him to be Asst.

Secretary of said company ; that the signature of said

Gilbert Congdon subscribed to the said instrument,

is the genuine handwriting of the said Gilbert Cong-

don and was thereto subscribed by like order of the

said Board of Directors.

[Seal] R. W. MYERS,
Notary Public.

COPY OP BY-LAW.
BE IT REMEMBERED, that at a meeting of the

Board of Directors of the National Surety Company,



IsaOjC Blumauer et al. 9S

duly called and held on the Sixth day of February,

1900, a quorum being present, the following By-law

was adopted

:

"Article XII, Section 1: The President, Vice

President, or Second Vice President may from time

to time appoint Resident Vice-Presidents, Resident

Assistant-Secretaries and Attorneys in Fact, to

represent and act for and on behalf of the Company

;

and either the President, Vice President, Second

Vice-President, the Board of Directors, or the

Executive Committee may, at any time, remove any

such Resident Vice-President, Resident Assistant

Secretary or Attorney in Fact, and revoke the power

and authority given him.

Sec. 2: Resident Vice-Presidents. Resident

Vice-Presidents shall have power and authority to

sign and execute on behalf of the company any and

all bonds, recognizances, contracts of indemnity and

other writings obligatory in the nature thereof, and

to bind the company thereby as fully and to the same

extent as the President could bind it."

State of New York,

City and County of New York,—ss.

I, Gilbert Congdon, Asst. Secretary of the National

Surety Company, do hereby certify that the above

and foregoing is a full, true and correct copy of a

By-law adopted by the Board of Directors of said

Company, at a meeting held on the sixth day of Feb-

ruary, 1900, as the same appears upon the records of

the company now in my possession and custody as

Asst. Secretary.
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IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said company at the

city of New York this 23d day of February, A. D.

1907.

[Seal] GILBERT CONODON,
Assistant Secretary.

State of New York,

City and County of New York,—ss.

I, Wm. I. Hawks, Assistant Secretary of the

National Surety Company, do hereby certify that

the above and foregoing is a true and correct copy of

an instrument executed by said National Surety

Company on the 23d day of February A. D. 1907,

which is still in full force and effect.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said company at the

City of New York this 6th day of April A. D. 1911,

W. I. HAWKS,
Assistant Secretary.

[Seal of National Surety Co.]

NATIONAL SURETY COMPANY.
Certificate of Appointment of Resident Assistant

Secretary.

666

KNOW ALL MEN BY THESE PRESENTS,
That George W. Allen has been and is hereby ap-

pointed Resident Assistant Secretary of the National

Surety Company at Seattle, Washington, and as such

Resident Assistant Secretary has power and author-

ity to seal and attest on behalf of the company any

and all, bonds, and all bonds sealed and attested by

him, when signed by the President, Vice President,
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Second Vice President, or a Resident Vice-Presi-

dent, shall be as valid and binding upon the company

as if said bonds had been sealed and attested by the

Secretary.

Said appointment is made under and by authority

of a certain By-law adopted by the Board of Direct-

ors of said National Surety Company at a regular

meeting duly called and held on the Sixth day of

February, 1900, a certified copy of which is hereto

attached, and is subject to revocation as therein pro-

vided.

IN TESTIMONY WHEREOF, The National

Surety Company has caused these presents to be

signed by its Second Vice-president, and its corpor-

ate seal to be hereto affixed, duly attested by its

Assistant Secretary, this eleventh day of October

A. D. 1906.

BALLARD McCALL,
President.

Attest: GILBERT CONGDON,
Assistant Secretary.

[Corporate Seal]

State of New York,

City and County of New York,—ss.

On this eleventh day of October, A. D. 1906, before

me appears Ballard McCall, Second Vice-president

of the National Surety Company, with whom I am
personally acquainted, who, being by me duly sworn,

says, that he is 2d Vice-president of the National

Surety Company; that he knows the corporate seal

of the company ; that the seal affixed to the foregoing

instrument is such corporate seal ; that it was affixed
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by order of the Board of Directors of said company,

and that he signed said instrument as Second Vice-

president of said company, by like authority. The

said Ballard McCall further says that he is ac-

quainted with Gilbert Congdon and knows him to be

the Assistant Secretary of said company ; that the sig-

nature of said Gilbert Congdon subscribed to the said

instrument, is in the genuine handwriting of the said

Gilbert Congdon and was thereto subscribed by like

order of the said Board of Directors.

[Notarial Seal] MARGARETTA CROOKE,
Notary Public.

Filed July 8, 1911. D. G. Parker, Clerk.

[Endorsed] : Depository Bond. Executed June

22d, 1911. No. 1783. United States District Court,

Western District of Washington. Nat. Surety Co.

vs. Blumauer et al. Plaintiff's Exhibit No. 1. Filed

in the U. S. District Court, Western Dist. of Wash-

ington, Southern Division. Nov. 15, 1916. Frank

L. Crosby, Clerk. F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit 1. Filed Apr.

5, 1917. F. D. Monckton, Clerk.

Plaintiff's Exhibit No. 2—Indemnity Agreement,

June 22,1911, Between Isaac Blumauer et al.

and National Surety Co.

INDEMNITY CONTRACT FOR BOND No.

596,917.

NATIONAL SURETY COMPANY.
THIS AGREEMENT WITNESSETH, That,

Whereas, we the undersigned have requested the
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National Surety Company, a corporation under the

laws of the State of New York (hereinafter called

the Company), to sign and execute a certain bond or

undertaking in the penalty of Five Thousand Dol-

lars ($5,000.00) in behalf of the State Bank of

Tenino in favor of the Treasurer of Thurston
County, Washington, effective June 22, 1911,

covering deposits of the said Treasurer in said

Bank reference to which bond or undertaking is

hereby made for the purpose of certainty and a copy

of which instrument is or may be hereto attached,

and

WHEEEAS, The Company has signed and exe-

cuted, or is about to sign and execute, the said in-

strument upon condition of the execution and deliv-

ery thereof and upon the security and indemnity

hereby and herein provided,

NOW, THEREFORE, In consideration of the

premises and of the sum of One Dollar in hand paid

to us by the Company, the receipt whereof is hereby

acknowledged, we, the undersigned, hereby covenant

and agree with the Company, its successors and as-

signs, in manner following:

First: That we will pay in cash to the Company

at its,principal offices in the City of New York, or to

such agent or representative of the company as the

company may in writing designate, the sum of twen-

ty-five and no/100 ($25.00) dollars, which is agreed

by the undersigned to be the company's compensa-

tion for the accommodation afforded the under-

signed by the execution of said instrument by the

company, said sum to be paid to the company annu-
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ally in advance on the twenty-second day of June
in each and every year during the time the company
shall be and continue liable upon the said instrument,

and until the company shall have been fully dis-

charged and released from any and all liability upon
the said instrument, and all matters arising there-

from, and until there shall have been furnished to

the Company, at its principal offices in the City of

New York, due and satisfactory proof by evidence

legally competent, of such discharge and release.

Second: That we will at all times indemnify and

keep indemnified the company, and hold and save it

harmless from and against any and all, demands,

liabilities, loss, damage, or expense of whatsoever

kind of nature, including counsel and attorney's

fees, which it shall at any time sustain or incur by

reason, or in consequence of having executed said

instrument ; and that whenever any claim or claims

shall have been made upon the Company under the

said instrument, if in the judgment of the Company

it is determined that such claim or claims should be

paid, we covenant, promise and agree to pay over in

cash to the company upon its demand therefor, the

amount or amounts of said claim or claims; and if

the company deny liability concerning any claim

or claims and suit or suits be brought against the

company under said instrument to recover the

amount of said claim or claims, or any other pro-

ceeding or proceedings be taken thereon involving

the company, whether the suits and proceedings be

against the Principal named in the said instrument,

and the company jointly, or against the company
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alone, we covenant and agree to defend said suits

and proceedings to a conclusion at our own expense,

or to permit the company, if it so elect, to place the

defense of such suits and proceedings in the hands

of its own attorneys or counsel, in which latter event

we covenant, promise and agree to pay over to the

company upon its demand such sum or sums of

money as may be required to retain said attorneys

or counsel and to defray the expenses of conducting

the defense of said suits and proceedings ; and fur-

ther, we covenant and agree to satisfy and discharge

any and all judgments recovered against the Com-

pany under said instrument as soon as the same shall

be entered or docketed unless an appeal be taken and

bond or bonds to secure or stay the collection of such

judgment or judgments be procured by the under-

signed and filed as required by law, and if final judg-

ment be recovered or entered against the Company

after the decision of such appeal, we covenant and

agree to forthwith satisfy and discharge every such

final judgment without requiring the Company to

take any steps whatsoever thereon ; and should judg-

ment be entered against the principal in said bond

and the Company, or against the Company alone, in

either event, should the undersigned not procure an

appeal to be taken, and furnish bond or bonds to

secure, supersede or stay the collection of such judg-

ment, the Company may, if it elect, pay said judg-

ment, whereupon we agree to forthwith repay to the

Company, the amount of said judgment so paid to-

gether with legal interest thereon from the date of

payment to the date of such repayment; that we will
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pay over, reimburse and make good to the company,

its successors and assigns, all sums and amounts of

money not hereinbefore provided for, which the

company or its representatives shall pay, or cause

to be paid, or become liable to pay under its obliga-

tion upon said instrument, or as charges and ex-

penses of whatsoever kind or nature, including coun-

sel and attorneys' fees by reason of the execution

thereof^ or in connection with any litigation, inves-

tigation or other matters connected therewith, such

payment to be made to the Company as soon as it

shall have become liable therefor, whether it shall

have paid out said sum or any part thereof, or not.

That in any settlement between us and the Com-

pany, the vouchers or other proper evidence show-

ing payment by the company of any such liability,

loss, damage, or expense, shall be prima facie evi-

dence against us of the fact and amount of our lia-

bility to the Company, provided that such payment

shall have been made by the Company in good faith,

believing that it was liable therefor.

Third: That in case any action at law, suit in

equity, or other proceeding be commenced or notice

of such action, suit or proceeding be served upon the

undersigned, affecting the liability of the Company

upon said instrument or growing out of any matter

connected herewith, or on account of which the said

instrument was given, we will inmiediately so notify

the company at its principal office in the City of

New York.

Fourth : The Company may, at any time hereafter

take such steps as it may deem necessary or proper
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to obtain its release from any and all liability under
the said instrument, or under any other instrument
within the meaning of Section Fifth hereof, and to

secure and further indemnify itself against loss, and
all damages and expense which the Company may
sustain or incur or be put to in obtaining such re-

lease, or in further securing itself against loss, shall

be borne and paid by us.

Fifth: That no act or omission of the Company
in modifying, amending, limiting or extending the

instrument so executed by the Company shall in any
wise affect our liability hereunder, nor shall we or

any of us be released from this obligation by reason

thereof ; and we agree that the Company may alter,

change, or modify, amend, limit or extend said in-

strument and may execute renewal thereof, or other

and new obligation in its place or in lieu thereof, and

without notice to us, notice being expressly waived,

and in any such case we and each of us shall be liable

to the Company as fully and to the same extent on

account of any such altered, changed, modified,

amended, limited or extended instrument, or such

renewals thereof, or other or new obligations in its

place or in lieu thereof, whenever and as often as

made, as fullv as if such instrument were described

at length herein.

Sixth : It shall not be necessary for the Company

to give us, or either of us, notice of any act, fact or

information coming to the notice or knowledge of

the Company concerning or affecting its rights or

liability under any such instruments by it so exe-

cuted, or our rights or liabilities hereunder, notice
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of all such being hereby expressly waived.

Seventh : That this agreement shall bind not only

the undersigned jointly and severally, but also our

Tespective heirs, executors, administrators, succes-

sors and assigns (as the case may be), until the Com-

pany shall have executed a release under its cor-

porate seal, attested by the signatures of its officers

proper for the purpose.

Eighth : That these covenants as also all collateral

securities or indemnity, if any, at any time depos-

ited with or available to the Company concerning

any bond or undertaking executed for or at the in-

stance of us, or any of us, shall, at the option of the

Company, be available in its behalf and for its bene-

fit and relief as well concerning any or all former

or subsequent bonds or undertakings executed for us,

or at the instance of us, or any of us, as concerning

the bond or undertaking such covenants^ collateral

securities or indemnity shall have been made, depos-

ited or given.

Ninth : It is distinctly covenanted and agreed that

it is the true intent meaning of the provisions of this

instrument among other things, that immediately

upon any default on the part of the principal of said

bond in performing any of the obligations thereof,

or immediately upon any claim being made upon the

Company the undersigned shall pay over to and de-

posit with the Company in cash, the full amount of

moneys, or the equivalent thereof, with accrued in-

terest, if any, alleged by the holder of said bond to

be in the hands of said principal or on deposit with
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it belonging to such holder, up to but not exceeding

the penalty of said bond.

IN TESTIMONY WHEEEOF, We have here-

unto set our hands and affixed our seals this 22d day
of June, 1911.

ISAAC BLUMAUER, (Seal)

P. O. Address: Tenino, Wash.
T. F. MENTZER, (Seal)

P. O. Address: Tenino, Wash.

W. DEAN HAYS, (Seal)

P. O. Address: Tenino, Wash.

A. D. CAMPBELL,
DAVID COPPING,

Tenino, Wash.

STATE BANK OF TENINO,
ISAAC BLUMAUER,

President.

[Seal of Bank] W. DEAN HAYS,
Cashier.

State of Washington,

County of King,—ss.

On this 22d day of June, 1911, before me person-

ally came Isaac Blumauer, T. F. Mentzer, W. Dean

Hays, A. D. Campbell and David Copping, to me
known and known to me to be the individuals de-

scribed in and who executed the foregoing agree-

ment, and each acknowledged that he executed the

same.

[Notarial Seal of Geo. W. Allen]

GEO. W. ALLEN,
Notary Public in and for the State of Washington,

Residing at Seattle.
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State of Washington,

County of Thurston,—ss.

On the 24th day of June, in the year 1911, before

me personally came Isaac Blumauer, to me known
who being by me duly sworn, did depose and say:

That he resides in Tenino, Wash., that he is the Presi-

dent of the State Bank of Tenino, the corporation de-

scribed in and which executed the foregoing instru-

ment ; that he knows the seal of the said corporation

;

that the seal affixed to the said instrument is such

corporate seal ; that it was so af&xed by order of the

Board of Directors of the said corporation, and that

he signed his name to the said instrument by like

order.

[Notarial Seal of J. F. Cannon]

J. F. CANNON,
Notary Public in and for the State of Washington,

Residing at Tenino.

[Endorsed] : Indemnity Agreement. No. 1783.

United States District Court, Western District of

Washington. Nat. Surety Co. vs. Blumauer et al.

Plaintiff's Exhibit No. 2. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, Southern

Division. Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit 2. Filed Apr. 5,

1917. F. D. Monckton. Clerk.
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Plaintiif's Exhibit a—Letter, May 23, 1914, AUen to

Hays.

[Letter-head of National Surety Company.]

May 23, 1914.

Mr. W. Dean Hays, Vice Prest.,

State Bank of Tenino,

Tenino, Washington.

My dear Dean :

—

In reply to your esteemed favor of the 22d instant,

herewith receipt covering premium. If Mr. Marr's

term of office expired, and Mr. Britt was elected to

succeed him, we should send you entirely new bond.

If Mr. Britt otherwise succeeded Mr. Marr, it would

not be necessary.

Please advise by return mail, so that we may know,

and if necessary send you new bond.

With kindest personal regards^ I remain

Very truly yours,

GEO. W. ALLEN,
Manager.

GWA/RW.
[Endorsed]: No. 1783. United States District

iCourt, Western District of Washington. National

Surety Co. vs. Blumauer et al. Plaintiff's Exhibit

No. 3. Deft. Ex. ''B." Filed in the U. S. District

Court, Western Dist. of Washington, Southern Di-

vision. Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit 3. Filed Apr. 5,

1917. F. D. Monckton, Clerk.
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Plaintiff's Exhibit 4r—Letter, May 22, 1914, Hays to

Allen & Co.

[Letter-head of State Bank of Tenino.]

Tenino, Wash., May 22, 1914.

Geo. W. Allen & Co.,

Alaska Bldg.,

Seattle, Wash.

My dear George

:

Enclosed herewith is a draft for $25.00 in payment

for renewal of depositary bond.

In this connection I desire to state that our county

treasurer is Mr. W. H. Britt who succeeded Robert

Marr, and if necessary please make an endorsement

to that effect.

Thanking you for your attention in this matter,

I am
Very truly yours,

STATE BANK OF TENINO,
W. DEAN HAYS,

V. President.

H/L^Enc. 2.

[Endorsed] : Pits. Ident. IV, 11/15/ 16. No. 1783.

United States District Court, Western District of

Washington. Nat. Surety Co. vs. Blumauer et al.

Plaintiff's Exhibit No. 4. Filed in the U. S. District

Court, Western Dist. of Washington, Southern Di-

vision. Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

iNinth Circuit. Plaintiff's Exhibit 4. Filed Apr. 5,

1917. F. D. Monckton, Clerk.
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Plaintiff's Exhibit 5—Letter, May 25, 1914, Hays to

Allen & Co.

[Letter-head of State Bank of Tenino.]

Tenino, Wash., May 25, 1914.

Geo. W. Allen & Co.,

Alaska Bldg.,

Seattle, Wash.

My dear George

:

Your favor of the 23rd inst. enclosing receipt for

annual premium has been received and in connection

therewith beg to state that Mr. W. H. Britt was

elected to succeed Mr. Robert Marr at the election

two years ago, hence I imagine that it is necessary

for you to issue a new bond, which I trust you will

do and forward to us, however, the same bond has

been renewed once or twice since Mr. Britt assumed

office.

Thanking you for your attention in this matter,

I am
Very truly yours,

STATE BANK OF TENINO,
W. DEAN HAYS,

V. President.

H/L.

[Endorsed] : Pits. Ident. V, 11/15/16. No. 1783.

United States District Court, Western District of

Washington. Nat. Surety Co. vs. Blumauer et al.

Plaintiff's Exhibit No. 5. Filed in the U. S. District

Court, Western Dist. of Washington, Southern Di-

vision. Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.
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No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit 5. Filed Apr. 5,

1917. F. D. Monckton, Clerk.

Plaintiff's Exhibit 6—Letter, May 26, 1914, Allen to

Hays.

[Letter-head of National Surety Company.]

May 26, 1914.

Mr. W. Dean Hays, Vice President,

State Bank of Teniao,

Tenino, Wash.

My dear Dean :

—

Acknowledging your esteemed favor of the 25th

instant, we enclose herewith new bond duly executed

in favor of W. H. Britt, County Treasurer of Thurs-

ton County, Washington, effective June 22d, 1914.

We think it is best that a new bond be filed as of the

anniversary date of the former bond, and we will,

therefore, require new application signed by your

good institution, w^hich kindly let us have, together

with copy of your latest financial statement, by re-

turn mail. It will also be necessary that the enclosed

release be signed by the Treasurer covering the

former bond, as the same by its terms is continuous,

and we must have this release to enable our home

office to relieve our account of future premiums.

Thanking you to let us have the application and

release promptly, and with kindest regards, I remain,

Very truly yours,

GEO. W. ALLEN,
Manager.

GWA. RW.
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[Endorsed] : Pit. Ident. VI. 11/15/16. Deft. Ex.

'*D." No. 1783. United States District Court,

Western District of Washington. National Surety

Co. vs. Blumauer et al. Plaintiff's Exhibit No. 6.

Filed in the U. S. District Court, Western Dist. of

Washington, Southern Division. Nov. 15, 1916.

Frank L. Crosby, Clerk. By F. M. Harshberger,

Deputy.

No. 2967. U. S. Circuit Court of Appeals, for the

Ninth Circuit. Plaintiff's Exhibit 6. Filed Apr. 5,

1917. F. D. Monckton, Clerk.

Plaintiff's Exhibit 7—Letter, June 25, 1914, Allen to

Hays.

[Letter-head of National Surety Company.]

June 25th, 1914.

Mr. W. Dean Hays, Vice President,

State Bank of Tenino,

Tenino,Washington.

Dear Dean:

—

Referring to our letter of May 2nd, kindly let us

have application covering bond which accompanied

ours of that date, and also copy of latest financial

statement of your good institution.

The application we forwarded you, no doubt, has

been misplaced, and we therefore enclose new applica-

tion, and will ask that you kindly let us have the same

by return mail, obliging.

Thanking you, and with personal regards, I re-

main.

Very truly yours,

GEO. W. ALLEN,
GWA/RW. Manager.
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[Endorsed]: Pits. Ident. VII. 11/15/16. Deft.

Ex. ''E." No. 1783. United States District Court,

"Western District of Washington. National Surety;

Co., vs. Blumauer et al. Plaintiff's Exhibit No. 7.

Filed in the U. S. District Court, Western Dist. of

Washington, Southern Division. Nov. 15, 1916.

Frank L. Crosby, Clerk. By F. M. Harshberger,

Deputy.

No. 2967. U. S. Circuit Court of Appeals, for the

Ninth Circuit. Plaintife's Exhibit 7. Filed Apr. 5,

1917. F. D. Monckton, Clerk.

Plaintiff's Exhibit 8—Letter, May 26, 1914, Britt to

State Bank of Tenino.

[Letter-head of Thurston County Treasurer.]

Olympia, Wash., May 26/14.

'State Bank,

Tenino, Wash.

Gentlemen

:

I just received renewal certificate from National

Insurance Co., which runs to Robt. Marr, which

should not be so, I am of the opinion, that, as the

bond is made to Robt. Marr as County Treasurer, it

would be much better to have a New Bond made in

my name as County Treasurer.

Please take this matter up at once and have the

change made as soon as possible.

I return the certificate just received herewith.

Yours truly,

W. H. BRITT.

[Endorsed] : Pits. Ident. 8. 11/15/16. Deft. Ex.

^'G." No. 1783. United States District Court,
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Western District of Washington. National Surety

Co. vs. Blumauer et al. Plaintiff's Exhibit No. 8.

Filed in the U. S. District Court, Western Dist. of

Washington, Southern Division. Nov. 15, 1916.

Frank L. Crosby, Clerk. By F. M. Harshberger,

Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit 8. Filed Apr. 5,

1917. P. D. Monckton, Clerk.

Plaintiff's Exhibit 9—Letter, May 29, 1914, Hays to

Britt.

May 29, 1914.

Mr. W. H. Britt, Treas.,

Olympia, Wash.

My dear Mr. Britt

:

You will herewith please find Depository Bond of

the National Surety Company of New York in your

favor for $5000.00 maturing June 22, 1915, to take

the place of the one heretofore issued to Robert Marr

as treasurer.

You will also two blank releases for the former

bond which you will kindly sign and return to us.

Thanking you for your attention to this matter

and trusting that you will find everything satis-

factory, I am.

Very truly yours,

STATE BANK OF TENINO,
W. DEAN HAYS,

H/L—Enc. 3. V. President.

[Endorsed]: Pits. Ident. 9. 11/15/16. H. No.

1783. United States District Court, Western Dis-
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trict of Washington. National Surety Co. vs. Blu-

mauer et al. Plaintiff 's Exhibit No. 9. Filed in the

U. S. District Court, Western Dist. of Washington,

Southern Division. Nov. 15, 1916. Frank L. Cros-

by, Clerk. By F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit 9. Filed Apr. 5,

1917. F. D. Monckton, Clerk.

Plaintiff's Exhibit 1(X—Depository Bond, June 22,

1914, Between State Bank of Tenino et al. and

W. H. Britt.

DEPOSITORY BOND.
KNOW ALL MEN BY THESE PRESENTS:

That the State Bank of Tenino as Principal, and

National Surety Company, a corporation organized

and existing under and by virtue of the Laws of the

State of New York, and authorized to do business

in the State of Washington, as surety, are firmly held

and bound unto W. H. Britt, Treasurer of the County

of Thurston, State of Washington in the sum of Five

Thousand Dollars ($5,000.00) for the payment of

which, well and truly to be made, we hereby bind

ourselves, our and each of our successors and assigns,

jointly and severally, firmly by these presents.

Dated this 22nd day of June, A. D. 1914.

WHEREAS, the said Principal, the State Bank of

Tenino, has been designated by W. H. Britt, Treas-

urer of Thurston County, as a depository of the cur-

rent funds in the hands or possession of said Treas-

urer W. H. Britt to be deposited in the said Bank

;

the amount whereof shall be subject to withdrawal
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or diminution by said Treasurer, as the requirements

of said County shall demand, and which amount may
be increased or decreased as the said Treasurer may
determine, and

WHEREAS, the said Bank, in consideration of

such deposit and of the privilege of keeping same,

has agreed to pay the County of Thurston State of

Washington, interest on said sum upon the average

daily balance the said Bank shall have on deposit for

the month, or any fraction thereof next preceding

the crediting of said interest, which interest shall

be computed and credited to the account of W. H.

Britt, Treasurer of said County of Thurston, State

of Washington, and shall become thenceforth a part

of such deposit.

NOW THEEEFORE, if the said The State Bank
of Tenino, shall at the beginning of every month

render to the Treasurer of Thurston County, State

of Washington, a statement showing the daily bal-

ance of such County moneys held by it during the

month next preceding and interest thereon, and how

the same has been credited, and shall well and truly

keep all such sums of money so deposited, or to be

deposited, as aforesaid, and the interest thereon, sub-

ject at all times to the check and order of W. H. Britt,

Treasurer as aforesaid, and shall pay over the same,

or any part thereof, upon the check or written de-

mand of said Treasurer and to his successor in office,

and shall calculate, credit and pay such interest, as

aforesaid, and shall in all respects save and keep the

said County, and the County Treasurer of the said

County harmless and indemnified for and by reason
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of the making of said deposit or deposits, and shall in

all respects comply with House Bill No. 90 entitled

"An Act regulating the keeping and deposit of public

funds in banks by the several treasurers of the State

of Washington," passed by the Legislature of the

State of Washington at its tenth regular session, in

the year 1907, then this obligation shall be void and

of no effect ; otherwise to be and remain in full force

and effect.

PEOVIDED:
1. That the National Surety Company, surety on

said bond, shall have the right to terminate its lia-

bility under this obligation by serving notice of its

election so to do upon the said Treasurer and the said

National Surety Company shall be discharged from

any and all liability hereunder for any default of the

said The State Bank of Tenino, principal, occurring

after the expiration of thirty (30) days after the

service of such notice.

2. The surety shall only be liable for such propor-

tion of the total loss or damage sustained by said

Obligee by reason of any default of the Principal em-

braced within the terms of this bond as the penalty

of this bond shall bear to the total sum of all bonds

and securities which may be given to secure the de-

posits referred to, but in no event shall the Surety

hereunder be liable for any sum in excess of the pen-

alty of this bond.

IN WITNESS WHEREOF we have hereunto af-

fixed our corporate seal and caused this bond to be

duly signed by our respective officers, the date and
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year first hereinbefore written.

THE STATE BANK OF TENINO,
By ISAAC BLUMAUER,

President.

Attest : W. DEAN HAYS,
Cashier.

[Seal of Bank]

NATIONAL SURETY COMPANY,
By GEO. W. ALLEN,
Resident Vice-President.

Attest: E. P. WELCH,
Resident Asst. Secretary.

O. K.—THOMAS O'LEARY,
Pros. Atty.

Approved.

A. M. ROWE,
Chairman of Board.

Filed in Superior Court, Thurston County, Wash.,

Jun. 13, 1914. D. G. Parker, Clerk.

[Endorsed] : Depository Bond. Executed June

22d, 1914. No. 1783. United States District Court

Western District of Washington. Nat. Surety Co.

vs. Blumauer et al. Plaintiff's Exhibit No. 10. Filed

in the U. S. District Court, Western Dist. of Wash-

ington, Southern Division. Nov. 15, 1916. Frank

L. Crosby, Clerk. By F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit 10. Filed Apr.

5, 1917. F. D. Monckton, Clerk.
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Plaintiff's Exhibit 11—Release, Treasurer, Thurston

County, Washington, to National Surety Co. of

New York.

National Surety Company,

New York.

Gentlemen :

—

As surety on that certain depository bond, dated

June 22d, 1911, in behalf of The State Bank of Te-

nino, in favor of Robert Marr, Treasurer, Thurston

County, Washington, in the penalty of $5,000, you are

released from further liability thereunder, from and

after the 22d day of June, 1914.

W. H. BRITT,
Treasurer, Thurston County, Wn.

WITNESS:

[Endorsed] : Pits. Iden. 11, 11/15/16. No. 1783.

United States District Court, Western District of

Washington. Nat. Surety Co. vs. Blumauer et al.

Plaintife 's Exhibit No. 11. Filed in the U. S. District

Court, Western Dist. of Washington, Southern Divi-

sion. Nov. 15, 1916. Prank L. Crosby, Clerk. By
P. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Mnth Circuit. Plaintiff 's Exhibit 11. Filed Apr. 5,

1917. P. D. Monckton, Clerk.

Plaintiff's Exhibit No. 12—Commissioner's Minutes,

January 3, 1911.

COMMISSIONER'S MINUTES.
Tuesday, January 3, 1911.

The Coimty Treasurer, in compliance with Chap-
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ter 51, Laws of 1907, filed designations of depositories

for County Funds for 1911 as follows

:

Capital National Bank, $37,500

State Bank of Tenino, $15,000

Said amounts to be the maximum amounts to be

deposited in said banks. The action of the Treas-

urer was approved and the communication ordered

placed on file.

CHAMPION B. MANN,
Chairman.

R. A. CRUIKSHANK,
Clerk.

[Endorsed] : Pits. Ident. 12. 11/15/16. No. 1783.

United States District Court, Western District of

Washington. Nat. Surety Co. vs. Blumauer et al.

Plaintiff's Exhibit No. 12. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, Southern

Division. Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberg, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit 12. Filed Apr. 5,

1917. F. D. Monckton, Clerk.

Plaintiff's Exhibit No. 13—Commissioner's Minutes^

January 8, 1912.

COMMISSIONER'S MINUTES.
Monday, January 8th, 1912.

The County Treasurer, in compliance with Chap-

ter 51, Laws of 1907, filed designations of depositories

for County Funds for 1912 as follows

:

Capital National Bank, $37,500

Olympia National Bank, $37,000

State Bank of Tenino, $15,000
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The action of the Treasurer was approved by the

Board and the communication placed on file.

A. M. ROWE,
Chairman.

R. A. CRUIKSHANK,
Clerk.

[Endorsed] : Pits. Ident. 13. 11/15/16. No. 1788.

United States District Court, Western District of

Washington. Nat. Surety Co. vs. Blumauer et al.

Plaintiff's Exhibit No. 13. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, Southern

Division. Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit 13. Filed Apr. 5,

1917. F. D. Monckton, Clerk.

Plaintiff's Exhibit No. 14:—Commissioner's Minutes,

January 11, 1913.

COMMISSIONER'S MINUTES.
Saturday, January 11, 1913.

W. H. Britt, County Treasurer-elect, filed his

designations of depositories of County Funds as fol-

lows:

Capital National Bank, $37,500

Olympia National Bank, $37,500

State Bank of Tenino, $15,000

A. M. ROWE,
Chairman.

R. A. CRUIKSHANK,
Clerk.
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[Endorsed] : Pits. Ident, 14. 11/15/16. No. 1783.

United States District Court, Western District of

Washington. Nat. Surety Co. vs. Blumauer et al.

Plaintiff's Exhibit No. 14. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, Southern

Division. Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff 's Exhibit 14. Filed Apr. 5,

1917. F. D. Monckton, Clerk.

Plaintiff's Exhibit No. 15—Commissioner's Minutes,

January 12, 1914.

COMMISSIONER'S MINUTES.
Monday, January 12, 1914.

In compliance with Chapter 51, R. & B. Code, the

Treasurer filed his designations of depositories of

County Funds as follows

:

Capital National Bank, $37,500

Olympia National Bank, $37,500

State Bank of Tenino, $15,000

On motion, action of Treasurer was approved by

the Board.

A. M. ROWE,
Chairman.

R. A. CRUIKSHANK,
Clerk.

[Endorsed] : Pits. Ident. 15. 11/15/16. No. 1783.

United States District Court, Western District of

Washington. Nat. Surety Co. vs. Blimiauer et al.

Plaintiff's Exhibit No. 15. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, Southern
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Division. Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit 15. Filed Apr. 5,

1917. F. D. Monckton, Clerk.
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Defendant's Exhibit * *A' '—Application by a Bank or

Trust Company for Depository Bond.

Agency Bond No
NATIONAL SURETY COMPANY OF NEW

YORK.
59691T

Application by a Bank or Trust Company for a

Depository Bond.

NATIONAL SURETY COMPANY

:

Application is hereby made by the undersigned for

a bond, the amount and tenor of which are herein set

forth.

1. Name and location of Bank or Trust Company.

(Give correct corporate title.)—State Bank of

Tenino, Tenino, Wash.

2. Name of Obligee to whom bond is to run.

—

Treasurer, Thurston County, Wash.

a Amount of bond—$5,000.00.
4. Maximum amount of deposits bond is required

to secure—$5,000.00.

5. Date from which bond is required—June 22,

1911.

6. Date upon which bond is to terminate—June 22,

1912.

7. Do you agree to pay $25.00 premium annu-

ally? Yes.

8. When was Bank or Trust Company incorpo-

rated, and under the laws of what State was

the incorporation had? 1906 ; Washington.

9. Date of beginning business—May 1, 1906.

10. Authorized capital—$10,000.00.
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11. Amount of Stockholders' liability, if a State

Bank—$20,000.00.

12. Paid in capital—$10,000.00.

13. Attach hereto last published financial state-

ment, and list of ofl6.cers and directors.

13. When was the last examination made by Na-

tional or State Bank Examiner ? Feb. 6, 1911.

15. Give names and titles of the officers who give

continuous personal attention to the affairs of

the Bank or Trust Company

:

Names Titles

Isaac Blumauer, President.

T. F. Mentzer, .Vice-president.

W. Dean Hays, Cashier.

16. By whom are the loans of the Bank or Trust

Company directly authorized.—President and

Cashier.

This Agreement Made between State Bank of

Tenino (hereinafter called the Depository), and the

NATIONAL SURETY COMPANY (hereinafter

called the Company),

WITNESSETH:
Whereas, the Company has executed, or is about to

execute, for the Depository, the Bond described in the

foregoing application, which application is hereby re-

ferred to and made a part of this Agreement,

Now, Therefore, In consideration of the execution

of such bond and the sum of One Dollar paid to the

Depository by the Company, the Depository coven-

ants and agrees with the Company as follows

:

1. That all declarations and answers made in the

foregoing application are true, and that the
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same are made for the purpose of inducing the

Company to execute the Bond applied for with-

out demanding collateral security from the De-

pository.

2. That the Depository will pay to the Company, or

its duly authorized Agent, the premiums
agreed in said application to be paid.

3. That the Depository will, at all times, indemnify

and keep indemnified the Company, and save

it harmless from and against all claims, de-

mands, liabilities, costs, charges and expenses,

of every kind and nature which it shall at any

time sustain or incur and as well from or against

all orders, judgments, and adjudications what-

ever by reason or in consequence of having ex-

ecuted said Bond, and will pay over, reim-

burse and make good to the Company, its suc-

cessors and assigns, all sums and amounts of

money to meet every claim, demand, liability,

cost, charge, expense, suit, judgment or adju-

dication against it by reason of the execution of

the Bond applied for, and before the Company

shall be required to pay thereunder.

4. That the Depository will immediately notify the

Company at its principal offices in the City of

New York, of the making of any demand or

the giving of any notice or commencement of

any suit or proceeding, or the fixing of any lia-

bility which the Company may be called upon

to discharge, by reason of the execution of said

Bond.
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5. That the Depository will, on request of the Com-
pany, procure the Company's discharge from
liability under said Bond, and the Company
shall at its option, have the right to the use of

the Depository's name, and to all the rights and

privileges of the Depository, and at any time

shall have the right to be discharged from lia-

bility for the further default of the Depository,

and to require the Depository to account and

give new surety or sureties.

6. That vouchers or other evidence of payment by

the Company in discharge of any liability

under said Bond shall be prima facie evidence

against the Depository of the fact and amount

of the Depository 's liability to the Company.

7. That the Company shall have the right to look to

and rely upon the property of the Depository

and its income and earnings, and to follow and

recover out of the Depository's property now

belonging to it, or which may hereafter belong

to it, and the income and earnings thereof for

anything due or to become due the Company
under this Agreement, the execution of the said

Bond by the Company being for the Deposi-

tory's special benefit and protection of the De-

pository's property, its income and earnings.

8. That the acceptance of this Agreement, and of

the Depository's agreement to pay premiums

for the execution of said Bond, or the accept-

ance at any time by the Company of other

security, shall not in any way abridge or limit

the right of the Company to be subrogated to

i any right or remedy, or limit any right or rem-
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edy which the Company might otherwise have,

acquire, exercise or enforce, and the Company
shall have every right and remedy which the in-

dividual surety acting without compensation

would have.

In Witness Whereof, the Depository, by authority

of its Board of Directors, or Trustees, has caused

this agreement to be duly signed by its Presi-

dent, and Cashier or Secretary, and its cor-

porate seal to be thereto affixed this nineteen day of

June, 1911.

[Seal] STATE BANK OP TENINO,
Tenino, Wash.

W. DEAN HAYS,
Cashier.

ISAAC BLUMAUER,
President.

Signed and sealed in the presence of

T. E. KIRKPATRICK.

[Endorsed]: Defts. Indent. 1, 11/15/16. Na-

tional Surety Co., 346 Broadway, New York.

Application for Depository Bond. No. 1783.

United States District Court, Western District

of Washington. Nat. Surety Co. vs. Bliunauer

et al. Defendants' Exhibit *'A." Filed in the U. S.

District Court, Western Dist. of Washington, South-

ern Division, Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit Defendants' Exhibit "A." Filed

Apr. 5, 1917. F. D. Monckton, Clerk.
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Defendant's Exhibit "B"—Application by a Bank or

Trust Company for Depository Bond.

796575

NATIONAL SURETY COMPANY.
CAPITAL $2,000,000.

Application by a Bank or Trust Company for

Depository Bond.

NATIONAL SURETY COMPANY

:

Application is hereby made by the undersigned

for a bond, the amount and tenor of which are herein

set forth.

1. Name and location of Bank or Trust Company.

(Give correct corporate title.)—State Bank of

Tenino.

2. Name of Obligee to whom bond is to run—W. H.

Britt, County Treasurer.

3. Amount of Bond—$10,000.
4. Maximum amount of deposits bond is required

to secure—$10,000.

5. (a) Specify rate of interest to be paid 2%
(b) moneys covered by this bond.

6. Date from which bond is required—June 22,

1914.

7. Date upon which bond is to terminate—June 22,

1915.

8. Do you agree to pay $50.00 premium annually

—

Yes.

9. When was Bank or Trust Company incorpo-

rated, and under the laws of what State was

the incorporation had ? July, 1907, Washing-

ton.
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10. Date of beginning business—May, 1907. If re-

organized, state when.

11. Authorized capital—$10,000.

12. Amount of Stockholders' liability, if a State

Bank—$20,000.

13. When was last dividend declared, paid and
amount.

14. "When was the last examination made by Na-
tional or State Bank Examiner? Jan. 27,

1914.

15. Give names and title of the officers who give

continuous or personal attention to the affairs

of the Bank or Trust Company

:

Names. Titles.

Isaac Blumauer, President. President.

W. Dean Hays, Cashier.

16. By whom are the loans of the Bank or Trust

Company directly authorized? Pres't and

Cashier.

17. The following is a true financial statement of

said Bank or Trust Company, showing its re-

sources and liabilities at the close of business

on the 1st day of May, 1914.

RESOUECES.
*Loans and Discounts 61,268 07

*Amount of above loans to directors—none.

What amount secured by collateral $9,099.73.

Amount of above loans to officers, not di-

rectors approved by directors

—

none

What amount secured by collateral
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Overdrafts, Secured, $ ; unse-

cured $ 1,768 83

U. S. Bonds to secure Circulation

Other stocks bonds and mortgages. . 12,020 88

Banking House $ ; Furniture and

Fixtures $ 4,000

Other Real Estate owned

Due from approved Reserve Agents $ .

.

Due from other Banks and Bankers $. 26,093 89

Checks and other cash Items $

Fractional currency, Legal Tender

Notes,

Specie, etc. $ 3,017 65

Total $108,169 27

Other Resources

Total Resources

LIABILITIES.
Capital Stock paid in 10,000

Paid in Surplus $ ; Earned Sur-

plus $

Undivided Profits 1,608 29

National Bank Notes outstanding

Due to Banks $ 372 77

Individual Deposits subject to

Check ..$76,735.48

Time Certificates of deposits $ 4,274.24

Savings Deposits $11,735.69

Other Deposits $ 3,442.80

Total 96,188 21

Dividends unpaid

Notes and Bills Rediscounted

Bills Payable

Other Liabilities

Total Liabilities $108,169 27
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18. State rate of interest paid on various classes of

deposits—2%.
19. Specify Town, City, County and other public or

; special deposits

:

Amount Rate Int. Surety Amt. of Date of

Depositor. Deposited % Bond. Bond. Expiration.

Tenino, $ 3,000 no

County, 15,000 2

20. Do officers and employees give Corporate

Surety Banks % No.

Give name of Surety—Expiration date.

21. Does Bank carry Burglary Insurance ? Yes.

Amount, $5,000. Name of Company—National.

Expiration—July 29, 1915.

This Agreement Made between State Bank of Ten-

ino (hereinafter called the Depository), and the

NATIONAL SURETY COMPANY (hereinafter

called the Company),

WITNESSETH:
Whereas, the Company has executed or is about to

execute, for the Depository, the Bond described in the

foregoing application, which application is hereby

referred to and made a part of this Agreement.

Now, Therefore, In consideration of the execution

of such bond and the sum of One Dollar paid to the

Depository of the Company, the Depository coven-

ants and agrees with the Company as follows

:

1 That all declarations and answers made in the

foregoing application are true, and that the

same are made for the purpose of inducing the

Company to execute the Bond applied for with-

out demanding collateral security from the De-

pository.
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2. That the Depository will pay to the Company, or

its duly authorized Agent, the premiums

agreed in said application to be paid.

3. That the Depository will, at all times, indemnify

and keep indemnified the Company, and save

it harmless from and against all claims, de-

mands, liabilities, costs, charges, and expenses,

of every kind and nature which it shall at any

time sustain or incur and as well from or against

all orders, judgments-and-adjudications what-

ever by reason or in consequence of having exe-

cuted said Bond, and will -paj over, reimburse

and make good to the Company, its successors

and assigns, all sums and amounts of money to

meet every claim, demand, liability, cost,

charge, expense, suit, judgment or adjudica-

tion against it by reason of the execution of the

Bond applied for and before the Company
shall be required to pay thereunder.

4. That the Depository will immediately notify the

Company at its principal offices in the City of

New York, of the making of any demand or the

giving of any notice or the commencement of

any suit or proceeding, or the fixing of any lia-

bility which the Company may be called upon

to discharge, by reason of the execution of said

Bond.

5. That the Depository will, on request of the Com-

pany, procure the Company's discharge from

liability under said Bond, and the Company

shall, at its option, have the right to the use of

the Depository 's name, and to all the rights and
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privileges of the Depository, and at any time
shall have the right to be discharged from lia-

bility for the further default of the Depository,
and to require the Depository to account for

and give new surety or sureties.

6. That vouchers or other evidence of payment by
the Company in discharge of any liability

under said Bond shall be prima facie evidence

against the Depository of the fact and amount
of the Depository's liability to the Company.

7. That the Company shall have the right to look to

and rely upon the property of the Depository

and its income and earnings, and to follow and
recover out of Depository's property now be-

longing to it, or which may hereafter belong to

it, and the income and earnings thereof for

anything due or to become due the Company
under this Agreement, the execution of the

said Bond by the Company being for the De-

pository's special benefit and protection of the

Depository's property, its income and earn-

ings.

8. That the acceptance of this Agreement, and of

the Depository's agreement to pay premiums

for the execution of said Bond, or the accept-

ance at any time by the Company of other se-

curity, shall not in any way abridge or limit the

right of the Company to be subrogated to any

right or remedy, or limit any right or remedy

which the Company might otherwise have, ac-

quire, exercise or enforce, and the Company

shall have every right and remedy which the
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individual surety acting without compensation

would have.

In Witness Whereof the Depository, by authority

of its Board of Directors, or Trustees, has caused

this agreement to be duly signed by its Presi-

dent, and Cashier or Secretary, and its corpo-

rate seal to be thereto affixed this 3d day of May,

.1P14.

(Affix Corporate Seal)

STATE BANK OF TENINO.
(Give Name of Bank.)

By ISAAC BLUMAUER,
President.

Attest: W. DEAN HAYS,
In presence of Cashier.

[Endorsed] : Defts. Ident. 2. 11/15/16. No. 1783.

United States District Court, Western District of

Washington. Nat. Surety Co. vs. Blumauer et al.

Defendants' Exhibit No. "B." Filed in the U. S.

District Court, Western Dist. of Washington, South-

ern Division, Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.

No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Defendants' Exhibit ''B." Filed

Apr. 5, 1917. F. C. Monckton, Clerk.
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Defendants' Exhibit **E"—Letter, March 8, 1913,

Mentzer to Blumauer.

[Letter-head of Mentzer Brothers' Lumber
Company.]

Tacoma, Washington, March 8th, 1913.

Mr. Isaac Blumauer

President State Bank,

Tenino, Wash.

Dear Sir

:

I hereby tender my resignation as a member of the

Board of Directors of the State Bank of Tenino—and

desire you to present my resignation at the first

meeting of the Board of Directors held hereafter.

Very respectfully,

T. F. MENTZER.

[Endorsed] : Defts. Indent. " E. " 11/15/16. No.

1783. United States District Court, Western Dis-

trict of Washington. Nat. Surety Co., vs. Blumauer

et al. Defendants ' Exhibit " E. " Filed in the U. S.

District Court, Western Dist. of Washington, South-

ern Division. Nov. 15, 1916. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.

No. 2967. XJ. S. Circuit Court of Appeals for the

Ninth Circuit. Defendants' Exhibit ''E." Filed

Apr. 5, 1917. F. D. Monckton, Clerk.
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Defendants' Exhibit 'T"—Letter, March 8, 1913,

Mentzer to Blumauer.

[Letter-head of Mentzer Brothers' Lumber

Company.]

Tacoma, Washington, March 8, 1913.

Mr. Isaac Blumauer,

Pres. State Bank,

Tenino, Wash.,

Dear Sir

:

Inclosed herewith I send you my resignation as

director of the State Bank. This is in accordance with

my intention announced to you last January. In ac-

cordance with an agreement understood at the time of

the organization of the Bank. I had offered my stock

to Mr. Hays, and now offer the same to you—it is for

sale. If I can not find a purchaser for it, then you

—

I mean the Stockholders—may be under the neces-

sity of amending the By laws so as to reduce the

number of Directors. The Bank ought to be organ-

ized with new blood and new capital. I am willing

to step down and out as I do not think I am adding

any strength to it at the present time.

Very Truly,

T. F. MENTZER.

[Endorsed]: No. 1783. United States District

Court, Western District of Washington. National

Surety Co. vs. Blaumauer et al. Defendants' Ex-

hibit "F." Filed in the U. S. District Court, West-

ern Dist. of Washington, Southern Division. Nov.

15, 1916. Frank L. Crosby, Clerk. By F. M. Harsh-

berger. Deputy.
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No. 2967. U. S. Circuit Court of Appeals for the

Ninth Circuit. Defendant's Exhibit ''F." Filed

Apr. 5, 1917. F. D. Monckton, Clerk.

Petition for Writ of Error and Supersedeas by
Plaintiff.

National Surety Company, plaintiff in the above-

entitled action, feeling itself aggrieved by the judg-

ment entered in this cause on the 5th day of Febru-

ary, A. D. 1917, comes now by its attorneys and peti-

tions this court for an order allowing said plaintiff

to prosecute a writ of error to the Honorable United

States Circuit Court of Appeals for the Ninth Cir-

cuit under and according to the laws of the United

States in that behalf made and provided; and also

that an order be made fixing the amount of security

which the plaintiff in error, being plaintiff in this

court, shall give and furnish upon said writ of error,

and that upon giving of such security all further

proceedings in this court be suspended and stayed

until the determination of said writ of error by the

United States Circuit Court of Appeals for the

Ninth Circuit ; and your petitioner will ever pray.

C. B. WHITE,
JOHN D. FLETCHER,
ROBT. E. EVANS,

Attorneys for Plaintiff in Error, Being Plaintiff

Below.

(Filed Feb. 6, 1917.) [66]

Assignment of Error.

Comes now the plaintiff in the above-entitled ac-

tion, being also plaintiff in error, and files the fol-
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lowing assignment of errors upon which it will rely

upon its prosecution of a writ of error in the above-:

entitled cause. That the Court erred as follows:

I.

In refusing to allow witness Allen to answer the

following question (p. 9, Bill of Exceptions)

:

"Q. I will ask you, Mr. Allen, what was the pur-

pose of obtaining the release of that first bond?"

11.

In refusing to allow witness Allen to answer the

following question (p. 9, Bill of Exceptions) :

*'Q. I will ask you, Mr. Allen, if between the ex-

piration of the first bond of June 22d, 1911, and the

coming into effect of the bond of June 22d, 1914, was

there any intervening period at which time the Na-

tional Surety Company would not have been bound ?
"

III.

In refusing to allow plaintiff to show that the bond

of June 22d, 1914, was a substitution for the bond

of June 22, 1911. (See page 9, Bill of Exceptions).

IV.

In refusing to allow plaintiff to show that it is the

universal rule to require an application from the

applicant for a depository bond. (See p. 11, Bill of

Exceptions).

V.

In permitting in evidence Defendants' Exhibit

^*E." (P. 18, Bill of Exceptions). [67]

VI.

In admitting in evidence Defendants' Exhibit

**F" (See page 18, Bill of Exceptions).

VII.

In sustaining defendants' motion for nonsuit and
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dismissal of plaintiff's action, interposed when plain-

tiff rested its case, said motion reading as follows

(Page 20, Bill of Exceptions) :

"Mr. PETERSON.—If the Court please, the de-

fendants at this time jointly and severally move the

court for a judgment of nonsuit and dismissal of

plaintiff's action and for costs on the ground and for

the rieason that the plaintiff has failed to establish a

cause of action against the defendants or either of

them, and for the further reason and upon the fur-

ther ground that the proofs offered by plaintiff show

affirmatively that it is not entitled to recover against

the defendants or either of them."

VIII.

In discharging the jury from further considering

the case (See page 24, Bill of Exceptions).

IX.

In entering judgment in favor of defendants and

against plaintiff dismissing this action and for costs

against the plaintiff, said judgment being entered

February 5th, 1917.

WHEREFORE said plaintiff in error, being

plaintiff below, prays that judgment of said court be

reversed, and that said District Court be directed to

enter a judgment herein in favor of plaintiff and

against the defendants and each of them for the sum

of $4,327.87, with 6% thereon from December 30th,

1914, less $855.82 paid as dividend April 21st, 1915,

together with the further sum of $14.00 expenses in

investigating liability, together with plaintiff's costs

and disbursements, or, if such judgment is [68]

not proper, then that said District Court be directed

to grant a new trial of this cause and proceed with
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this action in the trial of the same.

C. B. WHITE,
JOHN D. FLETCHER,
ROBT. E. EVANS,

Attorneys for Plaintiff in Error, Being Plaintiff

Below.

(Filed Feb. 6, 1917.) [69]

Order Allowing Writ of Error and Fixing Amount
of Bond.

On motion of John D. Fletcher, Esq., one of the

attorneys for plaintiff and upon filing the petition

for writ of error, and an assignment of error, and

upon due notice to defendants and their attorneys it

is by the Court

ORDERED that a writ of error be and is hereby

allowed to have reviewed in the United States Cir-

cuit Court of Appeals for the Ninth Circuit, the

judgment heretofore entered herein on February

5th, 1917, and that the amount of the bond on said

writ of error be and hereby is fixed at $500.00, and

upon the giving of such security all further proceed-

ings of this court be suspended and stayed until the

determination of said writ of error by said United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

Done in open court this 5th day of March, A. D.

1917.

EDWARD E. CUSHMAN,
District Judge.

(Filed March 5, 1917.) [70]



Isaac Blumauer et al. 143

Bond on Writ of Error.

KNOW ALL MEN BY THESE PRESENTS
that we, National Surety Company, a corporation as

principal, and Globe Indemnity Company, a corp.,

as surety, are held and firmly bound unto Isaac

Blumauer, W. Dean Hays and Ora J. Hays, his

wife, T. F. Mentzer and Elizabeth E. Mentzer, his

wife, A. D. Campbell and Jessie E. Campbell, his

wife, David Copping and Eva Copping, his wife, de-

fendants above named, and to each of them, in the

sum of $500.00 to be paid them and each of them,

their executors and administrators, for which pay-

ment well and truly to be made, we bind ourselves

and each of our successors, representatives and as-

signs, firmly by these presents.

Sealed with our seals and dated this 7th day of

March, A. D. 1917.

WHEREAS the National Surety Company, the

above-named principal, has sued out a writ of error

to the United States Circuit Court of Appeals for

the Ninth Circuit, to reverse the judgment in the

above-entitled cause by the District Court of the

United States for the Western District of Washing-

ton, rendered and entered on February 5th^ 1917.

NOW THEREFORE the condition of this obliga-

tion is such that if the above-named plaintiff Na-

tional Surety Company, principal in this bond, shall

prosecute said writ to effect and answer all costs and

damages if it shall fail to make good its plea, then
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this obligation shall be void ; otherwise to remain in

full force and virtue.

[Corporate Seal of National Surety Company].

NATIONAL SURETY COMPANY,
By C. B. WHITE,
Its General Attorney.

[Corporate Seal of Globe Indemnity Company].

GLOBE INDEMNITY COMPANY,
By L. N. BREWER,
Attorney in Fact. [71]

By H. J. RAMSEY,
Attorney in Fact.

Attest: C. E. McLAIN.
The above bond and sufficiency of surety upon the

same are hereby approved this 8th day of March, A.

D. 1917.

EDWARD E. CUSHMAN,
District Judge.

(Filed March 8, 1917.) [72]

Stipulation Regarding Transcript of Record.

IT IS HEREBY STIPULATED by and between

the respective parties that the transcript made by

the Clerk of this Court for the Circuit Court of Ap-

peals for the Ninth Circuit, may have omitted there-

from the following

:

1. The original complaint.

2. The original and first amended answer of de-

fendants T. F. Mentzer and Elizabeth E. Mentzer,

his wife, and David Copping and Eva Copping his

wife, to the Complaint and the first amended answer

to the amended complaint and the motions and de-

murrers to the answers and the orders thereon.
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3. All captions except to the amended complaint.

4. All endorsements, file marks, verifications and

acceptances of service on the pleadings, stipulations

and orders.

C. B. WHITE,
JNO. D. FLETCHER,
ROBERT E. EVANS,

Attorneys for Plaintiff in Error.

TROY & STURDEVANT,
BATES & PETERSON,

Attorneys for Defendants in Error.

(FHed March 8, 1917.) [73]

Stipulation as to Original Exhibits.

IT IS HEREBY STIPULATED between the re-

spective parties to this action, that the original ex-

hibits introduced in evidence in the court below, may

be attached by the Clerk of this Court to the bill of

exceptions and transmitted to the Circuit Court of

Appeals for the Ninth Circuit, in lieu of copies, and

that the Judge who tried this cause may make an

order to that effect.

C. B. WHITE,
JOHN D. FLETCHER,
ROBERT E. EVANS,

Attorneys for Plaintiff in Error.

TROY & STURDEVANT,
BATES & PETERSON,

Attorneys for Defendants in Error.

(Filed March 8, 1917.) [74]
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Order Directing Original Exhibits Instead of
Copies to be Forwarded to Circuit Court of
Appeals.

NOW ON THIS 8th day of March, A. D. 1917,
on stipulation of the respective parties through their
attorneys,

IT IS HEREBY ORDERED that the clerk of
this court do attach the original exhibits introduced
in evidence in the trial of his cause to the bill of ex-
ceptions and transmit them to the United States Cir-
cuit Court of Appeals for the Ninth Circuit in lieu
of copies.

EDWARD E. CUSHMAN,
Judge.

(Filed March 8, 1917.) [75]

Certificate of Clerk U. S. District Court to

Transcript of Record.
United States of ximerica,

Western District of Washington,—ss.

I, Frank L. Crosby, clerk of the United States
District Court for the Western District of Washing-
ton, do hereby certify and return that the foregoing
is a true and correct copy of the record and pro-
ceedings in the case of National Surety Company,
plaintiff, versus Isaac Blumauer, W. Dean Hays
and Ora J. Hays, his wife, T. F. Mentzer and
Elizabeth E. Mentzer, his wife, A. D. Campbell and
Jessie E. Campbell, his wife, David Copping and
Eva Copping, his wife, defendants, as required by
praecipe of Counsel filed and shown herein, and as
the originals thereof appear on file and of record
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in my office in said District at Tacoma; and that

the same constitute my return on the annexed Writ
of Error herein.

I further certify and return that I hereto attach

and herewith transmit the original writ of error and

original citation together with original stipulation

of counsel as to printing record; and that I am
transmitting herewith, duly certified and attached to

the bill of exceptions herein, the original exhibits

called for in stipulation of counsel and order of

Court for transmission of the same to the Circuit

Court of Appeals.

I further certify that the following is a full, true

and correct statement of all expenses, costs, fees and

charges as incurred and paid in my office by and on

behalf of the plaintiff in error herein, for making

record, certificate and return to the United States

Circuit Court of Appeals for the Ninth Circuit in

the above-entitled cause, to wit: [76]

Clerk's fees (Sec. 828 R. S. U. S.) for making

record, certificate and return, 186 folios at

15^ each $27.90

Certificate of Clerk to Transcript, 3 folios at

15i^ each, and Seal 65

Certificate of Clerk to original exhibits, S

folios at 15^ each, and Seal 65

Attest my hand and the seal of said District Court

at Tacoma, in said District, this 31st day of March,

A. D. 1917.

[Seal] FRANK L. CROSBY,
Clerk.

By F. M. Harshberger,

Deputy Clerk. [77]
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In the United States Circuit Court of Appeals, for

the Ninth Circuit.

No.

NATIONAL SURETY COMPANY, a Corporation,

Plaintiff in Error,

vs.

ISAAC BLUMAUER, W. DEAN HAYS and ORA
HAYS, His Wife, T. F. MENTZER and

ELIZABETH E. MENTZER, His Wife, A.

D. CAMPBELL and JESSIE E. CAMP-
BELL, His Wife, and DAVID COPPING
and EVA COPPING, His Wife,

Defendants in Error.

Writ of Error.

United States of America

.

The President of the United States of America, to

the District Court of the United States for the

Western District of Washington, Southern Di-

vision, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment before you, between

said National Surety Company, plaintiff below and

plaintiff in error, and Isaac Blumauer, W. Dean

Hays and Ora Hays, his wife, T. F. Mentzer and

Elizabeth E. Mentzer, his wife, A. D. Campbell

and Jessie E. Campbell, his wife, and David Cop-

ping and Eva Copping, his wife, defendants below

and defendants in error, a manifest error hath

happened to the damage of said National Surety

Company, we being willing that such error, if any
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hath happened, should be duly corrected, and full

and speedy justice done to the plaintiff in error

aforesaid, on this behalf do command you, if judg-

ment be therein given, that then, under your seal,

distinctly and openly, you send the record and pro-

ceedings aforesaid with all things concerning the

same, to the Justices of the United States Circuit

Court of Appeals for the Ninth Circuit, at the Court-

rooms of such Court in the city of San Francisco,

State of California, together with this writ, so that

you have the same at said place before the Justices

aforesaid on thirty days from the date of this writ.

That the record and proceedings aforesaid being

inspected, said justices of said Circuit Court of Ap-

peals may cause further to be done therein to cor-

rect that error, what of right and according to the

law and custom of the United States ought to be done.

WITNESS the Honorable EDWARD D.

WHITE, Chief Justice of the Supreme Court of the

United States, this 8th day of March A. D. 1917.

[Seal] FRANK L. CROSBY,
Clerk of the District Court of the United States for

the Western District of Washington,

By F. M. Harshberger,

Deputy Clerk.

The foregoing writ is hereby allowed this 8th day

of March A. D. 1917.

EDWARD E. CUSHMAN,
Judge.

Service of the foregoing writ is hereby acknowl-
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edged by receipt of cop}^ of same, this 8th day of

March, A. D. 1917.

TROY & STURTEVANT,
BATES & PETERSON,

Attorneys for Defendants in Error.

[Endorsed] : No. . In the United States

Circuit Court of Appeals for the Ninth Circuit.

National Surety Company, a Corporation, Plaintiff

in Error, vs. Isaac Blumauer et al., Defendants in

Error. Writ of Error. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, South-

ern Division. Mar. 8, 1917. Frank L. Crosby,

Clerk. By F. M. Harshberger, Deputy.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

No.

NATIONAL SURETY COMPANY, a Corporation,

Plaintiff in Error,

vs.

ISAAC BLUMAUER, W. DEAN HAYS and ORA
HAYS, His Wife, T. F. MENTZER, His

Wife, A. D. CAMPBELL and JESSIE E.

CAMPBELL, His Wife, and DAVID COP-
PING and EVA COPPING, His Wife,

Defendants in Error.
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Citation on Writ of Error.

United States of America

.

The President of the United States of America to

Isaac Blumauer, W. Dean Hays and Ora Hays,

His Wife, T. F. Mentzer and Elizabeth E. Ment-

zer, His Wife, A. D. Campbell and Jessie E.

Campbell, His Wife, and David Copping and

Eva Copping, His Wife, Defendants in Error,

Greeting

:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, within thirty (30) days

from the date hereof, pursuant to the writ of error

filed in the clerk's office of the United States District

Court for the Western District of Washington,

Southern Division, wherein the National Surety

Company, a corporation is plaintiff in error and you

are the defendants in error, and show cause if any

there be, why the judgment rendered against said

plaintiff in error as in said writ of error mentioned

should not be corrected, and why speedy justice

should not be done to the parties in that behalf.

WITNESS The Honorable EDWARD D.

WHITE, Chief Justice of the United States, this

8th day of March A. D. 1917.

[Seal] EDWARD E. CUSHMAN,
District Judge.

Service of the foregoing citation by receipt of copy

thereof admitted this 8th day of March A. D. 1917.

TROY & STURDEVANT,
BATES & PETERSON,

Attorneys for Defendants in Error.
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[Endorsed] : In the United States Circuit Court of

Appeals for the Ninth Circuit. National Surety

Company, a Corporation, Plaintiff in Error, v^.

Isaac Blumauer et al.. Defendants in Error. Cita-

tion. Filed in the U. S. District Court, Western

Dist. of Washington, Southern Division. Mar. 8,

1917. Frank L. Crosby, Clerk. By F. M. Harsh-

berger. Deputy.

In the United StMes Circuit Court of Appeals, for

the Ninth Circuit.

No. .
'

. .

NATIONAL SURETY COMPANY, a Corporation,

Plaintiff,

vs.

ISAAC BLUMAUER et al.,

Defendants.

Stipulation as to Printing Record.

IT IS STIPULATED by and between the re-

spective parties, that the clerk of the above-named

court may, in printing the record, eliminate there-

from the following:

1. The original complaint.

2. The original and first amended answer of de-

fendants T. F. Mentzer and Elizabeth E. Mentzer

David Copping and Eva Copping to the complaint

and the first amended answer to the amended com-

plaint and the motions and demurrers to the an-

swers and the orders thereon.

3. All captions, except to the amended com-

plaint.
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"4. AH endorsements, file-marks, verifications

and acceptances of service on the pleadings, stipu-

lations and orders.

5. Exhibit 18, being copy of minutes of trustees'

and stockholders' meeting of State Bank of Tenino.

C. B. WHITE,
JOHN D. FLETCHER,
EGBERT E. EVANS,

Attorneys for Plaintiff in Error.

TROY & STURDEVANT,
BATES & PETERSON,

Attorneys for Defendants in Error.

[Endorsed] : No. 1783. In the United States Cir-

cuit Court of Appeals for the Ninth Circuit. Na-

tional Surety Company, Plaintiff, vs. Isaac Blu-

mauer, et al.. Defendants. Stipulation as to

Printing Record. Filed in the U. S. District

Court, Western Dist. of Washington, Southern

Division. Mar. 8, 1917. Frank L. Crosby, Clerk.

By F. M. Harshberger, Deputy.

[Endorsed]: No. 2967. United States Circuit

Court of Appeals for the Ninth Circuit. National

Surety Company, a Corporation, Plaintiff in Error,

vs. Isaac Blumauer, W. Dean Hays and Ora J.

Hays, His Wife, T. F. Mentzer and Elizabeth E.

Mentzer, His Wife, A. D. Campbell and Jessie E.

CampbeU, His Wife, David Copping and Eva Cop-

ping, His Wife, Defendants in Error. Transcript

of Record. Upon Writ of Error to the United



154 National Surety Company vs.

States District Court of the Western District of

Washington, Southern Division.

Filed April 5, 1917.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.



No. 2967.

IN THE il>

IhXXit ^tat?0 Oltrrmt 01o«rt

of Ajjpeala

for tl|p Ntnlly Cflirrmt

National Surety Company, a corporation,

Plaintiff in Error,

vs.

Isaac Blumauer^ W. Dean Hays and Ora J. Hays,
his wife; T. F. Mentzer and Elizabeth E. Ment-
ZER, his wife; A. D. Campbell and Jessie E. Camp-
bell, his wife; David Copping and Eva Copping,

his wife.

Defendants in Error.

Irirf 0f plaintiff itt lError

C. B. WHITE,
Seattle, Washington;

JOHN D. FLETCHER,
ROBERT E. EVANS,

Tacoma, Washington,

Attorneys for Plaintiff in Error.

Metropolitan Press, Seattle





No. 2967.

IN THE

l^nxtth f^tat^B Oltrrmt (Hamt

of Appeala
for tl|e Mntli (Utrrmt

National Surety Company, a corporation,

Plaintiff in Error,

vs.

Isaac Blumauer^ W. Dean Hays and Ora J. Hays^

his wife; T. F. Mentzer and Elizabeth E. Ment-

ZER, his wife; A. D. Campbell and Jessie E. Camp-

bell^ his wife; David Copping and Eva Copping^

his wife,

Defendants in Error.

Irirf of Patnttff tn lErrcr





No. 2967.

IN THE UNITED STATES CIRCUIT COURT
OF APPEALS FOR THE

NINTH CIRCUIT.

National Surety Company, a corporation,

Plaintiff in Error,

vs.

Isaac Blumauer, W. Dean Hays and Ora J. Hays,

his wife; T. F. Mentzer and Elizabeth E. Ment-

zeRj his wife; A. D. Campbell and Jessie E. Camp-

bell, his wife; David Copping and Eva Copping,

his wife.

Defendants in Error.

Irt^f of plaintiff in lErrnr

STATEMENT OF THE CASE.

The Plaintiff in Error, National Surety Company,

is a corporation, incorporated under the laws of the

State of New York, and a citizen and resident of that

State, and during all the times in the proceedings men-

tioned, was and still is lawfully engaged in the Surety

business in the State of Washington and qualified to

maintain this action (T. of R. pg. 75).

The defendants in error at all times were and
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still are citizens and residents of the State of Wash-

ington.

The State Bank of Tenino, hereafter called the

Bank, at all times mentioned, was a State Bank of

the State of Washington, located at Tenino, Thur-

ston County, Washington, with a capital stock of $10,-

000.00 divided into 100 shares. The defendants in

error owned stock in the Bank as follows: Blumauer,

11 shares; Mentzer, 5 shares; Copping, 10 shares;

Campbell, 10 shares; Hays, 51 shares; thus owning all

except 12 shares of the capital stock of the Bank (T.

of R. pg. 70). The minutes of the stockholders' meet-

ings of the Bank show that Blumauer was at all times

President; Hays, Cashier; Mentzer, Vice-President and

Director, and Campbell Assistant Cashier and Director

(T. of R. pg. 71).

Defendants, T. F. Mentzer and Elizabeth E.

Mentzer are husband and wife; A. D. Campbell and

Jessie E. Campbell are husband and wife, and at the

time suit was brought defendants, David Copping and

Eva Copping were husband and wife. Since that time,

however, David Copping died, but before his death

he had conveyed to his wife, Eva Copping, all of his

property, all of which was their community property.

Defendants, Blumauer, Hays and Hays' wife made de-

fault in the action. The contesting defendants being
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Mentzer and wife, Mrs. Eva Copping and Campbell

and wife.

Shortly prior to June 22, 1911, the Bank desiring

to become a depositary of public funds of Thurston

County, Washington, made application to the plaintiff

to become surety for it on the bond required by the

laws of the State of Washington, to be taken by the

County Treasurer to secure bank deposits of County

funds.

The application for the bond is defendant's Ex-

hibit "A" (T. of R. pg. 125). It shows an application

for a $5,000.00 bond to be dated June 22, 1911, the

obligee to be "Treasurer, Thurston County, Wash."

That the officers of the Bank who give personal atten-

tion to its business are Isaac Blumauer, President; T.

F. Mentzer, Vice-President, and W. Dean Hays, Cash-

ier. The application states that the Bank "will at all

times indemnify and keep indemnified the Company

and save it harmless from and against all claims, de-

mands, and liabilities, etc., of every kind and nature"

(T. of R. pg. 127). This application was made by

authority of the Board of Directors of the Bank, con-

sisting of Blumauer, Mentzer, Campbell and Hays

(T. of R. pg. 129).

At the time of the execution of the bond so ap-

plied for plaintiff demanded to be indemnified by the
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personal obligation of the defendants who were stock-

holders, officers and directors of the Bank (T. of R.

pg. 58) and pursuant thereto, plaintiff as surety for

the bank executed the bond—plaintiff's Exhibit 1 (T.

of R. pg. 87 and fol.) and the defendants executed and

delivered the indemnity agreement—plaintiff's exhibit

2 (T. of R. pg. 96 and fol.).

The bond (T. of R. pg. 87 and fol.) binds the

Bank as principal and plaintiff as surety unto Robert

Marr individually, and as County Treasurer of the

County of Thurston, State of Washington, in the sum

of $5,000.00.

It recites among other things the following:

"THE CONDITION OF THIS OBLIGATION
IS SUCH, that, whereas the said Robert Marr has

been elected and has qualified as Treasurer of Thurs-

ton County, State of Washington, and as such Trea-

surer, at the special instance and request of the said

State Bank of Tenino, has deposited, or may hereafter,

from time to time, deposit with, and place in charge

of the said principal hereinbefore named, certain

moneys, checks, etc., for the custody or for the pro-

ceeds of the face value of which the said Treasurer as

such, may be responsible." The Bond covenants to

pay the Treasurer, upon his check, for all deposits

with certain other covenants and conditions set forth



in the Bond. The Bond is dated June 22, 1911, and is

executed on behalf of the Bank by Blumauer, Presi-

dent, and Hays, Cashier.

The indemnity agreement recites among other

things that the signers have requested the plaintiff to

execute a Bond in the sum of $5,000.00 in behalf of

the Bank, in favor of the Treasurer of Thurston Coun-

ty, Washington, effective June 22, 1911, covering de-

posits of the Treasurer in said Bank, and further re-

cites that, whereas the plaintiff is about to execute

such Bond upon the security and indemnity hereby

and herein provided,

NOW, THEREFORE, in consideration of the

premises and the sum of One Dollar, the signers cove-

nant and agree with the plaintiff as follows:

FIRST. To pay an annual premium of $25.00

for the accommodation afl'orded the signers until the

plaintiff shall have been fully discharged from liability

on said instrument and on matters arising therefrom

and until there shall have been furnished to the plaintiff

at its principal office in the City of New York, proof

of such discharge;

SECOND. The signers were to at all times in-

demnify and keep indemnified the plaintiff and save

it harmless from all liability which it shall at any time



incur in consequence of having executed the Bond, and

if claims were made, which in the judgment of the

plaintiff, should be paid the signers agreed on demand

to pay the same, would defend all suits brought by

claimants against the plaintiff, or the plaintiff could

defend, they paying the costs and attorney's fees, to pay

any judgments, the plaintiff's vouchers for any pay-

ments to be prima facie evidence of the fact and the

amount of the signers' liability;

FOURTH. The plaintiff may at any time take

steps to be released from liability under said bond, or

under any other instrument within the meaning of Sec-

tion Fifth hereof;

"FIFTH. That no act or omission of the Com-

pany in modifying, amending, limiting or extending

the instrument so executed by the Company shall in

any wise affect our liability hereunder, nor shall we or

any of us be released from this obligation by reason

thereof; and we agree that the Company may alter,

change, or modify, amend, limit or extend said instru-

ment and may execute renewal thereof or other and

new obligation in its place or in lieu thereof, and with-

out notice to us, notice being expressly waived, and

in any such case we and each of us shall be liable to

the Company as fully and to the same extent on ac-

count of any such altered, changed, modified, amended,



limited or extended instrument, or such renewals there-

of, or other or new obligations in its place or in lieu

thereof, whenever and as often as made, as fully as if

such instrument were described at length herein."

SEVENTH. The indemnity agreement binds

not only the signers jointly and severally, but their

heirs, executors, administrators, and assigns ''until the

Company shall have executed a release under its cor-

porate seal, attested by the signatures of its officers

proper for the purpose."

EIGHTH. The covenants shall be available to

the plaintiff as well concerning any or all former or

subsequent bonds or undertakings executed for them

or at the instance of any of them as concerning the

original Bond.

The indemnity agreement is dated June 22, 1911,

and signed by all the defendants together with the

Bank, signing through its President, Blumauer, and

its Cashier, Hays.

The Statute of the State of Washington, regard-

ing the depositary for County funds is found in Ses-

sion Laws 1907, page 74, and following, and it pro-

vides that the several County Treasurers of the State

of Washington shall annually in January, designate

one or more Banks in the State as depositaries of pub-



lie funds held or required to be kept by such Treasur-

ers. Such designation to be in writing and filed with

the Board of County Commissioners of the County,

and no County Treasurer shall deposit public moneys

in any Bank except as provided in the Statute. Upon

such designation the Bank is to file a surety bond with

the Clerk of the County, conditioned for the prompt

and faithful payment of checks drawn by the Treas-

urer. The Bond is to be approved by certain County

Officials. The Treasurer is to deposit, in such deposi-

tary Banks, County moneys under his official control,

and for the purpose of quarterly settlements and count-

ing the funds in the Treasurer's hands, such deposits

shall be deemed to be in the County Treasury. The

indemnity agreement nowhere names the Treasurer

but only speaks of the Treasurer of Thurston

County.

When the depositary bond and indemnity agree-

ment were delivered the $25.00 premium was paid to

the plaintiff. Robert Marr's term as Treasurer for

which he had been elected would expire on January 8,

1913.

Prior to June 22, 1912, when the first year of the

bond would expire for which the annual premium had

been paid, the Bank acting through indemnitor, Hays,

paid plaintiff $25.00 as and for a second year's pre-
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mium on the bond, continuing the bond until June 22,

1913. The plaintiff's receipt therefor, dated June 22,

1912, was filed with the County Clerk and attached

to the bond (T. of R. pg. 55). With this receipt the

Bank wrote to Treasurer Marr as follows:

"June 7, 1912.

Hon. Robert Marr, Treasurer, Olympia, Wash-
ington. Enclosed herewith is letter from National
Surety Company in re, $5,000 depository bond which
indicates that same is continuous upon payment of the

premium which we have this day remitted. But if

there is any further evidence on the payment we will

be glad to furnish it. With kind personal regards,

I am
Very truly yours,

STATE BANK OF TENINO,
W. Dean Hays, V.-President."

(T. of R. pg. 56).

As above stated, Robert Marr's term as County

Treasurer expired January 8, 1913, and on that date

W. H. Britt succeeded him in office, and the bond

thus extended would run over into his term to June

22, 1913.

Prior to June 22, 1913, when the second year of

the bond would expire for which the annual premium

had been paid the Bank acting through indemnitor

Hays, paid the plaintiff $25.00 as and for a third year's

premium, extending the bond to June 22, 1914. The

plaintiff's receipt therefor, dated June 22, 1913, was
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filed with the County Clerk and attached to the bond

(T. of R. pgs. 56-57). With this receipt the Bank

wrote to Treasurer Britt, successor in office to Treas-

urer Marr, as follows:

"June 13, 1913.

Mr. W. H. Britt, County Treasurer,

Olympia, Washington.
Dear Sir: Enclosed please find herewith receipt

for premium on bond No. 596,617, National Surety

Company for $5,000 which expires on June 22, which

continues same in force for one year. Thanking you
to acknowledge receipt of the same, I am

Very truly yours,

W. DEAN HAYS, Cashier."

(T. of R. pg. 57.)

It appears that the receipt, dated June 22, 1911,

above mentioned, was lost and there was filed with the

County Clerk a duplicate receipt with a letter from the

plaintiff, acting through its Agency Secretary, Mr.

Welch, to Mr. Hays as Cashier of the Bank, which let-

ter reads as follows:

"January 24, 1913.

Dear Sir: Acknowledging your esteemed favor

of the 20th inst. herewith duplicate receipt which re-

news your depository bond in favor of Treasurer of

Thurston County, Washington, from June 22, 1912,

until June 22nd, 1913. Trusting this is satisfactory,

and with kindest regards, I am
Yours very truly,

EDW. P. WELCH, Secy."

(T. of R. pgs. 57-58.)
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This was after Britt had taken office.

Prior to June, 1914, when the third year of the

bond would expire for which the annual premium had

been paid, the plaintiff billed the bank for the ensuing

year's premium extending the bond to June 22, 1915.

The Bank, acting through indemnitor Hays, paid the

premium and the following correspondence took place

between the Bank, the plaintiff, and Treasurer Britt:

"Tenino, Washington, May 22, 1914.

George W. Allen & Co.,

Alaska Bldg.,

Seattle, Washington:

My Dear George:
Enclosed herewith is a draft for $25.00 in payment

for renewal of depositary bond.

In this connection I desire to state that our county
treasurer is Mr. W. H. Britt who succeeded Robert
Marr, and if necessary please make an endorsement
to that effect.

Thanking you for your attention in this matter,

I am
Very truly yours,

STATEBANK OF TENINO,
W. Dean Hays, V.-President."

(T, of*R. pg. 106.)

"Tenino, Washington, May 25, 1914.

George W. Allen & Co.,

Alaska Bldg.,

Seattle, Washington.

My Dear George:
Your favor the 23rd inst. enclosing receipt for

annual premium has been received and in connection
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therewith beg to state that Mr. W. H. Britt was elect-

ed to succeed Mr. Robert Marr at the election two
years ago, hence I imagine that it is necessary for you
to issue a new bond, which I trust j^'ou will do and for-

w^ard to us, the same bond has been renewed once or

twice since Mr. Britt assumed office.

Thanking you for your attention in this matter,

I am
Verv truly yours,

STATE BANK OF TENINO,
W. Dean Hays, V.-President."

(T. of'R. pg. 107.)

"May 26, 1914.

Mr. W. Dean Hays, Vice President,

State Bank of Tenino,

Tenino, Washington.

My Dear Dean:
Acknowledging your esteemed favor of the 25th

instant, we enclose herewith new bond duly executed

in favor of W. H. Britt, County Treasurer of Thurs-

ton County, Washington, effective June 22d, 1914.

We think it best that a new bond be filed as of the

anniversary date of the former bond, and we will, there-

fore, require new application signed by your good in-

stitution, which kindly let us have, together Math copy
of your latest financial statement, by return mail. It

will also be necessary that the enclosed release be signed

by the Treasurer covering the former bond, as the same
by its terms is continuous, and we must have this

release to enable our home office to relieve our account

of future premiums.
Thanking you to let us have the application and

release promptly, and with kindest regards, I remain.

Very truly yours,

GEO. W. ALLEN,
Manager."

GWA. RW.
(T. of R. pg. 108.)
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"Olympia, Washington, May, 26/14.

State Bank,
Tenino, Wash.

Gentlemen

:

I just received renewal certificate from National

Surety Company, which runs to Robt. Marr, which

should not be so. I am of the opinion, that, as the bond
is made to Robt. Marr as County Treasurer, it would
be much better to have a new bond made in my name as

County Treasurer.

Please take this matter up at once and have the

change made as soon as possible.

I return the Certificate just received herewith.

Yours truly,

W. H. BRITT."
(T. of R. pg. 110.)

"May 29, 1914.

Mr. W. H. Britt, Treas.,

Olympia, Wash.

My Dear Mr. Britt:

You will herewith please find Depository Bond of

the National Surety Company of New York in your
favor for $5000.00 maturing June 22, 1915, to take the

place of the one heretofore issued to Robert Marr as

Treasurer.

You will also find two blank releases for the

former bond which j^ou will kindly sign and return to

us.

Thanking you for your attention to this matter
and trusting that you will find everything satisfactory,

I am
Very truly yours,

STATE BANK OF TENINO,
W. Dean Hays, President."

(T. of R. pg. 111.)
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As a result of this correspondence a depositary

bond, dated June 22, 1914, was substituted for the

original depositary bond, dated June 22, 1911. This

bond is Exhibit 10 and appears in the Transcript of

Record, page 112 and following. See also Transcript

of Record, page 61 and following.

When this bond was substituted the original bond

was released, and Treasurer Britt executed and deliv-

ered to plaintiff a release to be effective June 22, 1914,

the date the substituted bond would become operative.

This release is Exhibit 11, and appears in Transcript

of Record, page 116 as follows:

"National Surety Company,
New York.

Gentlemen

:

As surety on that certain depository bond, dated

June 22d, 1911, in behalf of the State Bank of Tenino,

in favor of Robert Marr, Treasurer, Thurston County,

Washington, in the penalty of $5,000, you are released

from further liability thereunder, from and after the

22d day of June, 1914.

W. H. BRITT,
Treasurer, Thurston County, Wn.'"

Plaintiff was prevented by the Court on defend-

ants' objection from explaining the above transaction

by which the original bond was released and the bond

of June 22, 1914, substituted therefor. The purpose

of such testimony, among other things, going to show
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that otherwise there would be two bonds when only-

one was desired.

Plaintiff asked Witness Allen, its general agent

for Western Washington, the purpose of making the

release become effective on June 22, 1914, but was not

permitted by the Court to answer over the objection

of defendants. He was also asked the purpose of

obtaining the release of the original bond when sub-

stituting the bond of June 22, 1914. This was also

refused by the Court on defendants' objection. He
was also asked if there was any period between the

release of the original bond and the coming into effect

of the substituted bond during which time the plaint-

iff would not have been bound. He answered "No sir,

I " and was interrupted by the objection of

the defendants which was sustained by the Court.

Plaintiff then stated that it desired to show by the wit-

ness that one bond was a substitution for the other.

The Court sustained the objection and stated: Court

—

"It seems that everybody in the room is about as well

qualified to answer the question as he is. It all seems

to be in writing."

Plaintiff was allowed exceptions to the foregoing

adverse rulings, and it all appears in the Transcript

of Record on pages 62 and 63, and in the Assignment

of Errors on page 140.
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During all the time above mentioned the Indem-

nity Agreement given by the defendants to the plaint-

iff, at the time the original bond of June 22, 1911, was

executed was in plaintiff's possession in its home office

in New York. No new or other indemnity agreement

was given and the indemnity agreement was never

released or surrendered (T. of R. pg. 63).

Preceding the giving of the bond on June 22,

1911, the Bank made application for the same on a

form furnished by the plaintiff and the same is true

of the substituted bond of June 22, 1914 (Exhibits

"A" and "B," T. of R. pgs. 64, 125 and following).

Such applications are made by a Bank seeking a

Depositary Bond for the purpose of giving the Surety

Company information in connection with the appli-

cation and the details of the bond applied for.

The Indemnity Agreement is signed by the ap-

plicant Bank with other signers indemnifying the

Surety Company against the loss on the bond (T. of

R. pg. 65).

Plaintiff offered to show that it is the universal

rule to require applications for a bond from the ap-

plicant Bank. This offer on defendant's objection was

refused by the Court, with exception to plaintiff (T.

of R. pg. 64; Assignment of Errors, pg. 140).
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During the fourth year and less than three months

after the substituted bond of June 22, 1914, had been

given, to-wit, on September 17, 1914, the Bank closed

its doors, and R. A. Langley was appointed by the

Court as receiver of the Bank.

The Bank's books produced bj^ Receiver Langley,

show as follows: Treasurer jNIarr as County Treas-

urer of Thurston County, opened an account with the

Bank on June 20, 1911, and closed it on Januaiy 8,

1913, the day his term of office expired and Treasurer

Britt succeeded him (T. of R. pg. 67). His account

(Exhibit 16, T. of R. pg. 121), shows checks and

deposits, his balance varying from $9,000 to $15,000,

his balance on January 8, 1913, being $9,974.76.

Treasurer Britt's account (T. of R. pg. 123), was

opened on Januar}^ 15, 1913, with a deposit of $9,-

974.76, and when the Bank closed its doors on Sep-

tember 17, 1914, he had a balance on deposit of $12,-

823.58.

When Treasiu'er Marr vv^ent out of office as

County Treasurer on January 8, 1913, he took from

the Bank a Demand Certificate No. 1098, for $9,-

974.76. He never cashed this certificate, or actually

drew any money out of the Bank.

When Treasurer Britt opened his account on Jan-
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uary 15, 1913, he deposited this same certificate as

the commencement of his account with the Bank (T.

of R. pg. 69 and fol.) His balance ranged up to

$15,000 and was $12,923.58 when the Bank failed

(Exhibit 17, T. of R. pg. 123).

The Treasurer of Thurston County, when the

Bank failed, demanded that plaintiff pay its liability

on its bond amounting to $4,327.87. Plaintiff' made

demand on defendants to pay this which they refused

to do, and plaintiff, on December 30, 1914, paid to the

Treasurer of Thurston County its liability amounting

to $4,327.87. Plaintiff paid for investigating its lia-

bility an expense account of $14.00.

Plaintiff on April 21, 1915, received a dividend

from Receiver Langley, amounting to $855.82 which

was to be credited on the above payment made by it

to the County Treasurer. No other payment has been

made to plaintiff, and if it is entitled to recover against

the defendants its judgment should be for $4,327.87

together with the $14.00 expense paid, with 6% per

annum interest from December 30, 1914, to April 21,

1915, on which date the dividend of $855.82 was paid.

Deducting this from the above principal and interest

would leave a balance of $3,564,23, which would draw

6% per annum interest from April 21, 1915, until paid

which would be the amount of the judgment and the
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costs to follow (T. of R. pg. 74 and fol.) Treasurer

Britt died prior to the commencement of this action.

At the conclusion of plaintiff's testimony which

shows the foregoing facts, the defendants moved the

Court for a non-suit and a dismissal of plaintiff's ac-

tion on the grounds that plaintiff had failed to prove a

cause of action and that its proof showed affirmatively

that plaintiff was not entitled to recover (T. of R. pg.

76).

The Court granted the motion on the ground that

the original bond, dated June 22, 1911, only secured

money deposited by or for Treasurer Marr, that the

indemnity agreement indemnified plaintiff against loss

by reason of this bond, that Section FIFTH of the

indemnity agreement (T. of R. pg. Ill), did not

authorize the substitution of the bond dated June 22,

1914, but would only authorize changes in the original

instrument such as by interlineation, or details on the

face of the original bond to make it more complete

or full, but not changes that would make it diff'erent

or contrary to its main nurpose, that Section FIFTH
should be given a more narrow meaning than its words

might otherwise convey (T. of R. pg. 76 and fol.)

The Court then discharged the jury and directed

defendants to prepare a judgment according to its
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ruling. Plaintiff's exceptions were taken and allowed

to the ruling and to the discharge of the jury (T. of

R. pg. 80).

On February 5, 1917, judgment was entered

dismissing plaintiff's action with costs to defendants

to which exception was allowed plaintiff (T. of R.

pg. 50).

Plaintiff filed its petition for Writ of Error and

filed its Assignment of Errors to reverse said judg-

ment, and to cause the District Court to be directed to

enter a judgment in favor of plaintiff and against the

defendants for the amount above stated, or if such

judgment is not proper, then that the District Court

be directed to grant a new trial and proceed with the

action (T. of R. pg. 139 and following).

The Writ of Error was regularly allowed and

the proper bond on the writ approved by the Court

was filed, and the Writ of Error and Citation thereon

issued (T. of R. pgs. 142-143-148-151).

ASSIGNMENT OF ERRORS.

(T. of R. pg. 140 and following.)

Plaintiff claims that the Court erred as follows:
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I,

"In refusing to allow witness Allen to answer the

following question: 'Q. I will ask you, Mr. Allen,

what was the purpose of obtaining the release of that

first bond?'

II.

In refusing to allow witness Allen to answer the

following question: 'Q. I will ask you, Mr. Allen,

if between the expiration of the first bond of June 22d,

1911, and the coming into effect of the bond of June

22d, 1914, was there anj^ intervening period at which

time the National Surety Company would not have

been bound?'

III.

In refusing to allow plaintiff to show that the

bond of June 22d, 1914, was a substitution for the

bond of June 22, 1911.

IV.

In refusing to allow plaintiff to show that it is

the universal rule to require an application from the

applicant for a depository bond.

V.

In admitting in evidence Defendants' Exhibit 'E'.
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VI.

In admitting in evidence Defendants' Exhibit 'F'.

VII.

In sustaining defendants' motion for non-suit and

dismissal of plaintiff's action, interposed when plaintiff

rested its case, said motion reading as follows:

'MR. PETERSON.—If the Court please, the de-

fendants at this time jointly and severally move the

Court for a judgment of non-suit and dismissal of

plaintiff's action and for costs on the ground and for

the reason that the plaintiff has failed to establish a

cause of action against the defendants or either of

them, and for the further reason and upon the further

ground that the proofs offered by plaintiff show af-

firmatively that it is not entitled to recover against the

defendants or either of them.'

VIII.

In discharging the jury from further considering

the case.

IX.

In entering judgment in favor of defendants and

against plaintiff, said judgment being entered Feb-

ruary 5th, 1917."

ARGUMENT.

The assignments I to VI are of no great im-

portance in view of the Court's decision.
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As assignments VII to IX all involve the same

error, that is the dismissal of the action, we will dis-

cuss them together.

Did plaintif submit evidence sufficient to entitle

it to have the case submitted to the jury for its verdict?

Situation of the Parties.

The Bank of Tenino wanted to be a depository

of County funds, and to become such it required a

surety bond. The ownership of the Bank was almost

solel}^ in the defendants who were its officers and

controlled its business.

The Bank signing by two of the defendants, Blu-

mauer, its President, and Hays, its Cashier, made a

written application to plaintiff for such bond. Plaint-

iff agreed to write the bond provided the defendants,

who practically owned the Bank and solely had charge

of its affairs, would indemnify it against loss.

The bond was given and the defendants executed

and delivered to plaintiff the indemnity agreement.

This was done in order that the Bank could become a

depository of County funds and for the purpose of

securing the County against loss of any money of the

County that should be deposited in the Bank by the

County Treasurers. It was in no sense a personal
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matter of Marr's but a public matter securing public

funds belonging to the County and deposited by whom-

soever might be County Treasurer. This is not only

true in fact, but was so acted upon by defendants as

officers of the Bank, for after Marr was succeeded by

Britt as County Treasurer, the same bond was con-

tinued in force and accepted by the County by merely

the payment of an annual premium.

This indemnity agreement signed by the defend-

ants recites that the defendants requested plaintiff to

write the bond in favor—not of Marr as County Treas-

urer—but in favor of the Treasurer of Thurston Coun-

ty, Wash., to cover—not deposits of Marr—but de-

posits of the said Treasurer.

The agreement recites that the bond was or was

about to be signed by the plaintiff upon the security

and indemnity contained in the indemnity agreement,

that the consideration for their signing the indemnity

agreement was the premises and One Dollar and they

agreed as follows:

FIRST. The indemnitors agree to pay plaintiff

$25.00 for its accommodation to them and to pay said

sum annually in advance on June 22, of each and every

year during the time plaintiff* should continue liable

and until plaintiff should be discharged from liability
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on the bond and on all matters arising therefrom and

until "there shall have been fi^rnished to the Company

at its principal office in the City of New York, due and

satisfactory proof by evidence legally competent of

such discharge and release (T. of R. pg. 98).

SECOND. The indemnitors agree to at all times

indemnify the plaintiff against all liability which it

might sustain in consequence of having executed the

bond.

FOURTH. The plaintiff could take necessary

steps to be released from the bond or from ''any other

instrument within the meaning of Section Fifth hereof.

"FIFTH. That no act or omission of the Com-

pany in modifying, amending, limiting or extending

the instrument so executed by the Company shall in

any wise affect our liability hereunder, nor shall we

nor any of us be released from this obligation by reason

thereof; and we agree that the company may alter,

change or modify, amend, limit or extend said instru-

ment and may execute renewal thereof or oth&r and

new obligation in its place or in lieu thereof, and with-

out notice to us, notice being expressly waived, and in

any such case we and each of us shall be liable to the

Company as fully and to the same extent on account of

any such altered, changed, modified, amended, limited
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or extended instrument, or such renewals thereof, or

other or new obligations in its place or in lieu thereof,

whenever and as often as made, as fully as if such

instrument were described at length herein." (T. of

R. pg. 101).

SEVENTH. The indemnity agreement binds

the indemnitors jointly and severally, and their heirs

the indemnitors jointly and severally, and their hears

and assigns ''until the Company shall have executed a

release under its corporate seal, attested by the signa-

tures of its officers proper for the purpose." (T. of R.

pg. 102).

"EIGHTH. That these covenants as also all

collateral securities or indemnity, if any, at any time

deposited with or available to the Company concerning

any bond or undertaking executed for or at the in-

stance of us, or any of us, shall, at the option of the

Company, be available in its behalf and for its benefit

and relief as well concerning any or all former or sub-

sequent bonds or undertakings executed for us, or at

the instance of us, or any of us, as concerning the bond

or undertaking such covenants, collateral securities or

indemnity shall have been made, deposited or given."

(T. of R. pg. 102).

Upon the bond being approved by the proper
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County Officials and filed with the County Clerk, the

Bank became a depository for County funds which

should come into the hands of the County Treasurer.

Robert Marr was then County Treasurer and he com-

menced depositing County moneys in the Bank and

continued to do so during his term of office which ex-

pired on January 8, 1913.

The first premium carried the bond to June 22,

1912, at which time the Bank being still practically

owned by the defendants and under their sole manage-

ment paid the annual premium which continued the

bond to June 22, 1913, or beyond Marr's term of of-

fice. No new bond was demanded or taken or no new

indemnity agreement was delivered but the old bond

was thus continued beyond Marr's term to June 22,

1913, and the indemnity agreement was held by the

plaintiff.

The defendants do not contend that the indemnity

agreement terminated at the end of the first year or

June 22, 1912.

In their answer they claim:

FIRST. That the bond expired on January 8,

1913, when Marr's term ended.

SECOND. That it expired on June 22, 1914,

when the substituted bond was taken and the old bond
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released, though it is not claimed that on either of these

dates there was in fact any release of liability as in

Section First of the mdemnity agreement required, or

that the plaintiff had released the indemnitors as in

Section Seventh of the indemnity agreement required,

nor in fact did the indemnitors claim or assert that

they had been released from the indemnity agreement

until after the Bank failed.

Defendants in the first affirmative defense, para-

graph III of the answer of Campbell and wife (T. of

R. pg. 28), and in paragraph III of the answer of

Mentzer and wife, and Eva Copping (T. of R. pg.

37) , affirmatively allege, "That the term of office of

the said Robert Marr as County Treasurer of Thurs-

ton County, Washington, expired and terminated under

the laws of the State of Washington, on the 8th day of

January, A. D. 1913, and the said depository bond.

Exhibit "A", by its terms and conditions also expired

and terminated on the said 8th day of January, A. D.

1913," and in paragraph VI of the Second affirma-

tive defense in said answers (T. of R. pg. 30 & 41),

affirmatively allege "That on or about the 29th day of

May, A. D. 1914, one W. H. Britt, the duly elected,

qualified and acting Treasurer of Thurston County,

Washington, and successor of the said Robert JMarr,

former treasurer, fully released, cancelled and dis-
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charged the said depository bond Exhibit "A" and

fully released and relieved and discharged the plaintiff

of all liability thereunder, and surrendered up and de-

livered the said bond to the plaintiff, and the defend-

ant was thenceforth and thereafter and at all times

since has been fully discharged and relieved of all li-

ability thereon or responsibility thereunder."

Defendants hence are making no contention in re-

gard to the payment of the second premium on June

22, 1912, which carried the life of the bond to June 22,

1913, and over the expiration of Marr's term as County

Treasurer and into Britt's term for some five months.

Defendants in the second affirmative defense admit

that the bond ran until Britt gave the release on May

29, 1914, thus admitting that the bond was not per-

sonal to Man', hut could he and was released by his

successor, Britt, that it did not expire with Marrs terni

hut was in force during Britt's term. This defense is

an admission that the renewals on June 22, 1912, and

on June 22, 1913, were valid and continued the bond

and the indemnity agreement in force.

When Marr went out of office he took a Demand

Certificate for $9,974.76 and turned tliis over to his

successor, Britt, who opened his account with it with

the Bank.
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On June 22, 1913, and after ^larr's term had ex-

pired and Britt had succeeded him as County Trea-

surer, which took place on June 8, 1913, a third annual

premium was due in order to extend the bond for an-

other year, or until June 22, 1914. The plaintiff billed

the Bank for the premium which was paid, and the re-

ceipt with a letter from indemnitor Hays to Britt (T.

of R. pg. 57) was filed with the County Clerk.

This letter to Treasurer Britt, dated June 13,

1913, written in behalf of the Bank and of the indemni-

tors and by one of them states that this premium pay-

ment continues the bond in force for one year. This

letter became a public document and it must be pre-

sumed that the indemnitors who were the Bank offi-

cials had knowledge of it especially as in the indemnity

agreement they had agreed to pay the premium and

had agreed to keep the plaintiff indemnified. By this

payment the Bank continued as a depository receiving

County moneys, of which the indemnitors being prac-

tically the sole owners and in charge of the Bank's

business, are charged with knowledge and of which

they receive the benefit.

No new bond was taken but the original bond was

continued in force to Jvme 22, 1914. No new indemn-

ity agreement was delivered but the indemnity agree-
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ment given with the bond was still held by the plaintiff.

The indemnitors did not then suggest that their in-

demnity agreement was terminated or that they should

be released. They had agreed to keep the plaintiff

indemnified and to be bound until the plaintiff should

have executed a release to them under its corporate

seal and the signatures of its officers.

There can be no question that in the minds of all

parties the original bond was then continued and any

loss to plaintiff was protected by the indemnity agree-

ment. The indemnitors can not presume to have in-

tended a breach of their agreement to keep the plaintiff

indemnified, especially without in some manner noti-

fying the plaintiff to that effect.

This we believe to be a complete answer to the

first defense wherein it is claimed that the bond and

indemnity agreement terminated with the expiration

of Marr's term, January 8, 1913. After that date,

to-Mdt, on June 22, 1913, the bond was certainly con-

tinued in force for the benefit of the indemnitors until

June 22, 1914, and no other indemnity agreement was

given nor was the indemnity agreement released, but

was still in the hands of the plaintiff. By their own

acts they continued plaintiff's liability on the bond

and likewise continued their agreement to indemnify

plaintiff.
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The second defense, which in fact negatives the

first defense^ states that Treasurer Britt released the

original bond on May 29, 1914, and thereby defendants

became released from the indemnity agreement. While

the release is dated May 29, 1914, yet it states it was

not to be in effect until June 22, 1914, on which date

the substituted bond would become operative.

The Court must now determine what actually

took place just prior to June 22, 1914, the date to

which the last premium had been paid. What did the

parties intend in view of the stipulations contained in

the indemnity agreement?

The Bank was still practically owned by defend-

ants and under their exclusive control.

The indemnity agreement was based on a valid

consideration. It recites that it is in consideration of

the premises and of the sum of One Dollar, and in

Section First the indemnitors agree to pay the pre-

mium annually, which is plaintiff's compensation for

the accommodation afforded them. They were stock-

holders and officers and it was to their financial inter-

est to keep the Bank a public depository. The situa-

tion on June 22, 1914, was the same as on June 22,
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1913. Britt and not Marr was the County Treasurer

at each time.

The original bond was continued with Britt's con-

sent on June 22, 1913, by the indemnitors or the Bank

simply paying the annual premium as the indemnitors

in Section First had agreed to do. They planned to

do the same thing on June 22, 1914, that is simply pay

the annual premium which would continue the bond

for another year. On May 22, 1914, the Bank sent

plaintiff the annual premium to continue the bond for

an additional year (Exhibit 4, T. of R. pg. 106),

and in the letter accompanying the draft it was sug-

gested that Britt had suceeded Marr as County Treas-

urer and if necessary, that an endorsement would be

made to that effect, although the fact is that Britt

had succeeded Marr on January 8, 1913, and one

renewal had been made while he was in office.

On May 23, 1914, plaintiff sent the Bank a

receipt for the premium continuing the bond for an

additional year and stated that if Marr's term had

expired and Britt had been elected to succeed him, a

new bond should be sent and requested to be advised

(Exhibit 3, T. of R. pg. 105).

On May 25, 1914, the Bank in answer, wrote the

plaintiff as follows (Exhibit 5, T. of R. pg. 107) :
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"Geo. W. Allen & Co.,

Alaska Bldg.,

Seattle, Wash.

My Dear George:
Your favor of the 23rd inst. enclosing receipt

for annual premium has been received and in connec-

tion therewith beg to state that Mr. W. H. Britt was
elected to succeed Mr. Robert Marr at the election

two years ago, hence I imagine that it is necessary

for you to issue a new bond, which I trust you will

do and forward to us, however, the same bond has been
renewed once or twice since Mr. Britt assumed office.

Thanking you for your attention in this matter,

I am
Very truly yours,

STATE BANK OF TENINO,
W. Dean Hays, President."

On May 28, 1914, the plaintiff sent a new bond,

dated June 22, 1914, and a letter (Exhibit 6, T. of R.

pg. 108), as follows:

"Mr. W. Dean Haj^s, Vice-President,

State Bank of Tenino,

Tenino, Wash.

My Dear Dean:
Acknowledging your esteemed favor of the 25th

instant, we enclose herewith new bond dul}^ executed

in favor of W. H. Britt, County Treasurer of Thurs-
ton County, Washington, effective June 22d, 1914.

We think it is best that a new bond be filed as of the

anniversary date of the former bond, and we will

therefore, require new application signed by your
good institution, which kindly let us have, together

with copy of your latest financial statement, by re-

turn mail. It will also be necessary that the enclosed
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release be signed bj^ the Treasurer covering the former

bond, as the same by its terms is continuous, and we
must have this release to enable our home office to

relieve our account of future premiums.
Thanking you to let us have the application and

release promptly, and with kindest regards, I remain,

Very truly yours,

GEO. W. ALLEN,
Manager."

This bond was delivered by the Bank to the Treas-

urer on May 29, 1914, with a letter (Exhibit 9, T. of

R. pg. Ill), as follows:

"Mr. W. H. Britt, Treas.,

Olympia, Washington.

My Dear Mr. Britt:

You will herewith please find Depository Bond
of the National Surety Company of New York in

your favor for $5000.00 maturing June 22, 1915, to

take the place of the one heretofore issued to Robert
JMarr as Treasurer.

You will also find two blank releases for the for-

mer bond which you will kindly sign and return to us.

Thanking you for your attention to this matter
and trusting that you will find everything satisfactory,

I am
Very truly yours,

STATE BANK OF TENINO,
W. Dean Hays,

V. President."

At the time of receiving the new bond Treasurer

Britt gave the Bank for the Surety Company a release

of the original bond to be effective from and after

June 22, 1914 (T. of R. pg. 116, Exhibit 11).
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During these negotiations there was no sugges-

tions that the indemnity agreement would become void.

No one had any such intention. No new indemnity

agreement was given. It would not be in keeping

with their agreement to at all times keep plaintiff in-

demnified to claim the indemnity agreement was then

terminated nor with their agreement to be bound until

the plaintiff released them from the indemnity agree-

ment.

The situation was in no manner changed. The

defendants still wanted their Bank to be a public

depository and qualified to receive County funds, the

liability was still limited to $5,000.00. The whole

correspondence shows that plaintiff's liability contin-

ued uninterrupted and that one bond was substituted

for the other.

It would certainly be unconscionable and unjust

for the indemnitor to arrange for the plaintiff's lia-

bility to continue, they secretly intending that such

continued liability would not be indemnified, especially

in view of their agreement to pay the premium annu-

ally, and to at all times keep the plaintiff indemnified.

The indemnitors did not ask for nor did plaintiff give

them a release.

No one ever contemplated that the indemnitors
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were released, and they made no such claim until after

the Bank failed and they were called upon to pay.

Certainly the purpose of the release clause in the

agreement could have been for no other reason. If

the plaintiff desired the indemnity agreement in the

first place it had the right to rely upon it fully. They

received the benefit of the substituted bond from June

22, 1914, and their Bank continued as a public depos-

itory receiving County moneys.

In their indemnity agreement, Section Fifth, they

stipulated that no action of the plaintiff in extending

the bond should in any wise affect the liability on the

indemnity agreement or release them therefrom; that

the plaintiff could change, modify, and extend the

bond, could renew the same or give a new obligation

in its place without notice to them and they would be

liable to plaintiff as fully and to the same extent on

account of such changed, modified or extended instru-

ment or such renewals thereof of other or new obliga-

tions in place thereof, whenever and as often as made

as fully as if such instrument was described at length

in the indemnity agreement they were then executing

(T. of R. pg. 101).

Section Four of the indemnity agreement provides

for plaintiff's taking steps to procure its release from
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liability on any instrument within the meaning of

Section Fifth (T. of R. pg. 100).

Section Eighth provides that the covenants in the

indemnity agreement should be available to plaintiff

as well concerning any subsequent bonds executed for

them or at the instance of any of them as concerning

this original bond.

This new or substituted bond was executed on the

request of Hays, who was one of them and was signed

by Blumauer as President, and Hays as Cashier,

both of whom were indemnitors and defendants in this

action (Exhibit 10, T. of R. pg. 112).

The trial Court seems to have decided this case as

though the suit was on the bond. This suit is on the

indemnity agreement and the bonds were put in evi-

dence to prove the plaintiff's legal liability by reason

of which it paid the County.

The question to be determined is whether the

indemnity agreement was still in force and whether it

indemnified the plaintiff against this loss. Did these

indemnitors who were stockholders and officers of the

Bank, in their indemnity agreement intend to cover,

and did they in fact cover renewals and substituted

bonds? They said so in the most positive terms. After

stipulating for renewals and substitutions they said
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''we and each of us shall he liable to the Company as

fully and to the same extent on account of any

such renewals thereof or other or new obligations in

its place or in lieu thereof, whenever and as often as

made, as fully as if such instrument were described

at length herein."

How the trial Court could express a doubt as to

the right to make more than one renewal is difficult

to determine in view of the language "any such re-

newals" and "whenever and as often as made." It

seems clear that all the renewals carried with them

the continued liability of the indemnitors. Did the

indemnitors in their indemnity agreement cover new

or substituted bonds in place of the original? That is,

did the indemnity agreement cover such a transaction

as occurred on June 22, 1914? What, in fact, was this

transaction? It would seem to be plain from the cor-

respondence.

These indemnitors agreed to pay an annual pre-

mium. This premium was actually sent and paid for

continuing the original bond and in performance of

their covenants to pay the annual premium. The

plaintiff sent a receipt for the premium. It was after

this that it was thought best to substitute a new bond

for the original bond and a new bond was sent in the

same amount but no new premium paid.
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The Bank, acting through indemnitor Hays, de-

livered this bond to the County Treasurer to take the

place of the former bond issued to Marr ("in lieu of")

as Treasurer, and requested Treasurer Britt to release

the former bond (Exhibit 9, T. of R. pg. 111). Britt,

though the former bond ran to Marr as Treasurer,

released it to be effective June 22, 1914, when the new

bond which took its place was dated. No other pre-

mium was paid by the indemnitors but the premium

sent by the Bank, acting through indemnitor Hays, to

continue the original bond paid for this renewal of

the substituted bond.

When all technicalities and verbiage are brushed

aside, the parties simply substituted a new bond run-

ning to Britt as County Treasurer, successor to Marr,

in place of the bond that ran to Marr as Treasurer.

Plaintiff was not released of liability but its liability

continued as theretofore and was indemnified by the

indemnity agreement. It was in fact the extension of

the liability for an additional year. This was clearly

covered by the express covenants in the indemnity

agreement. The indemnitors agreed to be bound by

any extensions or substitutions of the bond, that the

Company could execute renewals or other or new ob-

ligations in the place of the bond without notice to

them and they were to be liable to the Company on
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account of any such renewals or other or new obliga-

tions given in place of the bond whenever and as often

made as fully as if such new obligation was described

at length in the indemnity agreement.

TTVllS \x)r>di.

Thus band took the place of the former. Both

bonds were not in force at the same time but on the

expiration and release of the original bond the substi-

tuted bond became operative. It was not added to

but was given in the place or in lieu of the former bond.

Language could not be plainer. The whole cor-

respondence shows it. On May 22, 1914, the Bank,

acting through indemnitor Hays, sends the annual

premium and states it is in payment for renewal of the

depositary bond."

On May 23, 1914, the Bank, acting through in-

demnitor Hays, writes the plaintiff acknowledging re-

ceiving receipt for the annual premium.

On jMay 26, 1914, Treasurer Britt acknowledges

receipt of the Renewal Certificate, and suggests it

would be much better to have a new bond running to

him as County Treasurer as the old bond ran to Marr

as County Treasurer.

On May 29, 1914, the Bank, acting through in-

demnitor Hays, delivered the new bond and wrote



42

Treasurer Britt that it is ''to take the place of the one

heretofore issued to Robert Marr as Treasurer" and

enclosed blank release of the original bond to be signed

and returned. The new bond was executed by the

Bank, acting through indemnitors Blumauer and Hays.

Surely the trial Court was not justified in holding

as a matter of law that the new bond did not and

was not intended to take the place or be in lieu of the

original bond. As this evidence was not disputed the

trial Court should have held as a matter of law the

exact contrary, or at least, should have submitted this

matter to the jury under proper instructions.

The indemnitors covenanted for renewals, for

changes, for extensions, and for the substitution of

other or new obligations in place or in lieu of the

original bond and that they would be bound until the

plaintiff should execute a release under its seal and

the signature of its proper officers.

No release had ever been given or asked by the

indemnitors but with their knowledge, or at least the

knowledge of Hays and Blumauer, a renewal or ex-

tension by means of another and new obligation had

been given and the indemnity agreement left unre-

leased and with the plaintiff in full force and effect.
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AUTHORITIES.

The indemnitors are compensated sureties or guar-

antors. The indemnity agreement recites that they

have requested the plaintiff to sign the bond, that it

is in consideration of the premises and One Dollar,

and that they will pay the premium annually as com-

pensation to the plaintiff for the accommodation af-

forded them by the plaintiff in executing the bond.

The evidence shows that at the time and during all

the transactions the indemnitors owned all but 12

shares of the capital stock of the Bank.

The rule of strict construction, if there were room

for construing the indemnity agreement, does not ap-

ply. It must be remembered that the indemnitors

were not voluntary sureties.

Cowles vs. U. S. T. ^ G. Co., 32 Wash. pg. 120
(Opin. pg. 125).

Costello vs. Bridges, 81 Wash. pg. 192 (Opin.

pg. 204).

3Iamerow vs. National Lead Co., 99 Am. St.

Reps. pg. 196.

The indemnity was a continuing one as long as

the plaintiff was obligated for the deposits of County

moneys in the Bank whether by reason of the original

bond or any extended, renewed, altered, changed, modi-
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fied or amended bonds or other or new obligations in

place thereof.

Lowe vs. Beckwith, 58 Am. Dec. pg. 659.

Gates vs. McKee, 64 Am. Dec. pg. 5^5.

MicJiigan State Bank vs. Peck, 65 Am. Dec.

pg. 234.

First Commercial Bank vs. Talhert, 50 Am.
St. Reps. pg. 385.

Strawhridge vs. Baltimore Ry. Company, 74
Am. Dec. pg. 541.

Anderson vs. Langdon, 4th L. Ed. (U. S.)

pg. 42.

The bond which the indemnity agreement was

executed to secure, was solely for the benefit of the

ompany , whether deposits were made by Treasurer

Marr or his successor in office, and the indemnitors

agreed that such bond could be changed, extended, re-

newed or a new bond given. This bond was extended

or renewed on June 22, 1912, for one year or until

June 22, 1913. Marr as Treasurer was succeeded by

Britt as Treasurer on January 8, 1913. If the Bank

had failed in February, 1913, surely the County,

through Britt, its then Treasurer and successor to

Marr, could have held the plaintiff and the plaintiff

could have held the indemnitors.

The same bond was again extended or renewed

on June 22, 1913, for one year or until June 22, 1914,
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and certainly a failure of the Bank during that period

would obligate the plaintiff to respond on the bond

and the indemnitors to respond to plaintiff! If it

could be extended or renewed, certainly a new bond

could be furnished in its place for to this the indem-

nitors had agreed.

John Tyler, etc., vs, John H. Hand, et ah, 12

L. Ed. (U. S.) page 824.

In the above case the bond ran to Martin Van

Buren, President of the United States, and his suc-

cessor in office. It was held that President Tyler

could sue on the bond.

The bond in the case at bar was given in order to

comply with the statute so that the Bank, practically

owned by the indemnitors, could be a depository of

county funds. While it did not in express terms run

to JNIarr's successor in office, yet the application for

the bond designated the obligee to be the Treasurer

of Thurston County. The indemnity agreement no-

where mentions Marr by name but recites that the

signers have requested plaintiff to execute a $5,000.00

bond in favor of the Treasurer of Thurston Cou/nty

and they agree to pay an annual premium until plaint-

iff should be discharged from liability and that they

would be bound on any extensions or renewals or other
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new bond as though the same were set forth in the

agreement. The renewal or new bond is as much for

their interest as the original bond for they, as owners

of the Bank, would receive the benefit of having the

Bank continue as a depository of County funds.

U, S. vs. Bailey, 178 Fed. pg. 302.

In the above case a bond binding the Principal

and Surety and their successors and assigns was sued

upon to recover damages caused by the receiver of the

principal in the bond and recovery was allowed.

American Surety Co. vs. Campbell, 138 Fed.

Rep. pg. 531.

In the above case suit by the corporation after the

termination of receivership on a bond given to the

receiver his successors and assigns was maintained.

The purpose of the bond was to constitute the

Bank a depository of County funds and to secure to

the County a return of deposits made by its Treasurer

and this was secured to the plaintiff by the indemnity

agreement.

The personnel of the County Treasurer was of no

concern to the indemnitors. It was not the Treasurer's

honesty or faithfulness that they were insuring the

plaintiff against but the honesty, faithfulness and

financial ability of their Bank, an institution that
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they owned and managed. It would be the same

money, that is County money, whether deposited in

the Bank by Marr as Treasurer, or by Britt as Treas-

urer. The Bank, or in fact the indemnitors as own-

ers and managers of the Bank, would handle it and be

responsible to the County no matter what might be

the name of the Treasurer who made the deposits.

They were indemnifying the plaintiff against

their own institution and not against the Treasurer,

be he Marr or Britt.

There can be no question but that this was what

was intended and was the interpretation placed upon

the transaction as is conclusively shown by the sub-

sequent renewals and the correspondence that took

place at the time the substituted bond was filed. The

personnel of the owners and officers of the Bank for

whose acts the indemnity agreement was given was at

no time changed.

If they were willing to indemnify against loss in

their Bank of the deposits by Marr as County Treas-

urer, there was not and could not be any reason for

not indemnifying against loss in the same Bank of the

deposits by Britt as County Treasurer, especially in

view of the fact that they agreed to pay an annual

premium until the plaintiff was released, to at all times
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keep plaintiff indemnified, and be bound for any re-

newals or substitutions until plaintiff released them.

The successor in office of a sheriff may sell under

a levy made by a former sheriff.

Lewis vs. Bartlett, 12 Wash. pg. 212.

This bond was given to a County official pursuant

to the statute regarding depositaries and inures to his

successors.

State vs. Peterson, 114 N. W. pg. 828.

Faurot vs. State, 11 N. E. pg. 472.

Murfree on Official Bonds, paragraph 38.

The County was the real part)^ for whose benefit

the bond was taken, and could have maintained an

action in its own name.

People vs. Bankers' Surety Co., 122 N. W.
pg. 350.

Placer County vs. Dickerson, 45 Cal. pg. 12.

Buhrer vs. Baldwin, 100 N. W. pg. 468.

Board of Commissioners vs. Bank, 77 N. W.
pg. 815.

State vs. Foster, 38 Pac. pg. 926.

McClure vs. County Commissioners, 19 Cal. pg.
122.

State vs. McFetridge, 20 L. R. A. pg. 223.

Jarhoe vs. Shirely, 59 S. W. pg. 328.
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This was a community liability to the plaintiff and

the wives are proper parties. This point was not

raised by defendants in trial court.

Horton vs. Donohoe Kelly Banking Co., 15
Wash. pg. 399.

Way vs. Lyric Theatre Company, 79 Wash.
275.

This action, as already stated, is on the indemnity

agreement and it is this instrument that must he con-

strued. The indemnitors having agreed that the bond

could be without notice to them, altered, amended,

modified, changed, extended, renewed, or a new bond

given in its place, the sole question to be decided is

whether the extensions and renewals and the substitu-

tion of the new bond were within the terms of the

agreement as contemplated at the time by the plaintiff

and the indemnitors.

The indemnitors were almost the entire owners

of the Bank and with full control of its business. They

knew that the bond as written was for one year for

which they paid a year's premium and agreed to an-

nually pay such premium on June 22nd, of each year

during plaintiff's liability on the bond or on any ex-

tension, renewal or new bond given in its place. They

wanted their Bank to be a depository of County

funds not for one year but continuously. They knew,
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as owners of almost all the capital stock, that they

could continue in control of the Bank. They knew

when the bond was given that under the statute, Marr's

term would expire on January 8, 1913 (Rem. & Bal.

Code, Sec. 3860-3937).

What did the indemnitors intend by their agree-

ment that the bond could be changed, altered, extended

and renewed and a new bond substituted whenever and

as often as made?

They could cease to be a depository, cancel the

bond and not pay a renewal premium at any time as

they had full control of the Bank. It was no concern

to them or any change or increase of liability, whether

Marr or his successor made deposits. It was not

against JNIarr's acts or those of his successor that they

were indemnifying the plaintiff, but against the acts

of their own Bank. The personnel of the County

Treasurer was in no way material, nor did it enter into

the transaction which induced them to indemnify

plaintiff against the acts of their Bank in accepting

the County deposits, whether made by Marr or his

successor.

The entire transaction, correspondence and rela-

tion of the indemnitors to the Bank show, it seems
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to us conclusively, that just such a course as was pur-

sued was contemplated and agreed to.

They, as indemnitors and officers of the Bank,

knew that their indemnity agreement had not been

released but was, during all such renewals and the

substitution of the new bond, still held by the plaintiff,

they having agreed to at all times keep plaintiff indem-

nified and to be bound until the plaintiff gave them a

written release under its corporate seal and the signa-

ture of its officers. When the circumstances of the

parties and the ends desired to be accomplished are

given full consideration, it seems conclusive to us that

such renewals and substitution as took place were in-

tended to be and were covered by the stipulations in

the indemnity agreement.

Plaintiff acting in good faith, relying upon its

indemnity agreement, the indemnitors having received

the benefit of the renewals and the substituted bond in

having their Bank continued as a depository of County

moneys, knowing that no new indemnity agreement

had been given, that their agreement had not been

released but was still held by plaintiff.

After the Bank failed and plaintiff was required

to pay deposits procured by defendants by reason of

the plaintiff's bond, it is too late for defendants to
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claim that plaintiff is not protected by their indemnity

agreement and has not been kept indemnified, as they

had agreed to do, they having received the benefit and

having made no such claim when such renewals were

made and said substituted bond given.

We submit that the trial Court committed error

in taking the case from the jury and disimssing the

action.

We respectfully request that this Court reverse

the judgment and direct the trial Court to -enter a

judgment in favor of plaintiff and against the defend-

ants for $4,327-88 with 6% per annum interest there-

on from December 30, 1914 (less $855.83 paid as divi-

dend by the receiver on April 21st, 1915), together

with $14.00 as expenses in investigating liability, with

costs to plaintiff, or if such judgment is not proper

then that the District Court be directed to grant a

new trial and proceed with the action.

Respectfully submitted,

C. B. White, Seattle, Wash,

John D. Fletcher,

Robert E. Evans, Tacoma, Wash.,

Attorneys for Plaintiff in Error.
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STATEMENT OF THE CASE.

The facts as stated by plaintiff in error are

substantially correct. The statement is not com-

plete, however, and avoids, we think, the features

of the case which controlled the decision of the

Court below, and which in our opinion must con-



trol the decision here. The statement includes

many matters which in our opinion were not con-

sidered by the Court below, and which we think

will not be considered here.

The Court will bear in mind at the outset that

plaintiff's action is based solely on instruments

in writing, unaided by any acts in pais of the par-

ties, or estoppel. In view of the statement as made

by the plaintiff in error it is proper that we call

attention to the issues as made by the pleadings.

THE PLEADINGS

It is alleged in the complaint, and admitted in

the answer, that on the 22nd day of June, 1911,

the State Bank of Tenino, executed its bond to

Robert Marr, as Treasurer of Thurston County,

Washington, which for the covnenience of the

Court we will print in full, as follows

:

(We will italicize the portions of this bond which

plaintiff in error did not refer to or set forth in

its brief.)

*'KNOW ALL MEN BY THESE PRES-
ENTS, That we, THE STATE BANK OF
TENINO, of Tenino, Washington, as principal,

and the National Surety Company, a corpora-

tion of the State of New York, as surety, are

held and firmly bound unto Robert Marr, indi-

vidually and as Treasurer of the County of

vidually and as County Treasurer of the

County of Thurston, State of Washington,



in the full and just sum of Five Thous-

and ($5,000.00) Dollars, lawful money

of the United States for the payment

of which well and truly to be made,

the said principal and surety respectively bind

themselves, their and each of their successors

and assigns, jointly and severally firmly by

these presents.

SIGNED, SEALED AND DELIVERED at

Seattle, Washington, this 22nd day of Jupne,

A. D. 1911.

THE CONDITION OF THIS OBLIGA-

TION IS SUCH, that, whereas the said Robert

Marr has been elected and has qualified as

Treasurer of Thurston County, State of Wash-

ington, and as such treasurer, at the special

instance and request of the said State Bank of

Tenino, has deposited, or may hereafter, from

time to time, deposit and place in charge of the

said principal hereinbefore named, certain

moneys, checks, etc., for the costody or for the

proceeds of the face value of which the said

treasurer, as such, may be responsible, and

NOW, THEREFORE, if the said principal

hereinbefore named shall in due and ordinary

course of business, promptly pay to the said

treasurer upon demand and presentation of

proper and valid checks therefor, in the usual

and ordinary hours of business, all moneys and

proceeds of all checks, etc., which have been

or shall hereafter be deposited with, trans-



ferred to or placed in charge of the said prin-

cipal, by or on behalf of the said treasurer, and

shall keep and hold harraless the above named

Robert Marr, individually, and as such treas-

urer, from all liability, loss and damage which

may arise, or accrue against the said treasurer

by reason of the deposit or delivery of said

funds, checks, etc., or any part thereof as

aforesaid, and shall well and truly fulfill and

perform any and every duty and obligation

arising out of or connected with the deposit or

delivery of funds, as aforesaid, by and on be-

half of said treasurer, then this obligation

to be void; otherwise to be and remain in full

force and effect.

PROVIDED, HOWEVER, upon the further

following express conditions

:

FIRST: That in the event of any default

on the part of the principal, written notice

thereof with a verified statement of the facts

showing such default, and the date thereof,

shall within ten (10) days after the knowledge

of such default, has been received by the said

Robert Marr, or his representatives, be mailed

to the surety at its office in Ne wYork City.

SECOND : That the surety shall not be lia-

ble for any deposits made after any such

default shall have come to the knowledge of said

Robert Marr or his represetatives.

THIRD: That the said surety shall not be

liable hereunder except for the loss of moneys



belonging to the said Robert Marr, treasurer,

and which shall have been deposited with the

aforesaid principal by the said Robert Marr, as

treasurer aforesaid, or to his credit as such

treasurer,

FOURTH : That no such suit, action or pro-

ceeding shall be brought or instituted against

the surety upon, or by reason of any default,

of the principal after the expiration of sixty

(60) days after such default, or in any event,

after the 22nd day of June, 1912.

FIFTH: That the surety shall have the

right to terminate its suretyship under this

obligation by serving notice of its election so

to do upon said 'obligee' or his or its lawful

representatives, and thereupon the said surety

shall be discharged from any and all liability

hereunder for any default of the principal after

the expiration of thirty days after the service

of such notice.

SIXTH That, if the obligee shall at any

time hold concurrently with this bond, or rep-

resent to the surety, in any statement to it, that

it does or will at any time hold concurrently

with this bond, or any other bond or collateral

as guarantee of security from or on behalf of

the prinicpal, the obligee shall be entitled, in

event of loss as hereinbefore stated, to

claim hereunder only such proportion of the

loss as the penalty of this bond bears to the sum

of the penalties of all bonds and amount of col-
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lateral carried, or to be carried on the prin-

cipal's behalf, and in no event shall the surety

be liable for any sum in excess of the penalty

of this bond."

(Record, pp. 10-12.)

And to indemnify plaintiff against loss because

of its executing such depository bond, defendants

executed to it their indemnity bond, as follows:

(We have italicized the portions of the depository

bond not set forth, or referred to by plaintiff in

error in its brief).

'THIS AGREEMENT WITNESSETH :

That Whereas, we the undersigned have re-

quested the NATIONAL SURETY COM-
PANY, a corporation under the laws of the

State of New York (hereinafter called the

Company), to sign and execute a certain bond

or undertaking in the penalty of Five Thousand

Dollars ($5,000.00) in behalf of the State Bank

of Tenino in favor of the Treasurer of Thurs-

ton County, Washington, effective June 22,

1911, covering deposits of the said Treasurer,

in said bank, reference to which bond or under-

taking made for the purpose of certainty and

a copy of ivhich instrummt is or may be hereto

attached; and

WHEREAS, The Company has signed and

executed, or is about to sign and execute the

said instrument upon condition of the execution



hereof and upon the security and indemnity

hereby and herein provided,

NOW THEREFORE, In consideration of the

premises of the sum of One Dollar in hand paid

to us by the Company, the receipt whereof is

hereby ackv/owledged, we, the undersigned,

hereby covenant and agree with the Company,

its successors and assigns, in manner follow-

ing:

FIRST: That we will in cash to the Com-
pany as its principal in the City of New York,

or to such agent or representative of the Com-

pany as the Company may in writing desig-

nate, the sum of Tv/enty-five and no |100

($25.00) Dollars, which is agreed by the under-

signed to be the Company's compensation for

the accommodation afforded the undersigned

by the execution of said instrument by the Com-

pany, said sum to be paid to the Copmany an-

nually in advance on the Twenty-second day

of June in each and every year during

the time the Company shall be and con-

tinue liable upon said instrument, and

until the Company shall have been fully

discharged and released from any and all

liability upon the said instrument, and

all matters arising therefrom, and until there

shall have been furnished to the Company, at

its principal offices in the City of New York,

due and satisfactory proof by evidence legally

competent, of such discharge and release.
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SECOND: That we will at all times in-

demnify the Company, and hold and save it

harmless from and against any and all de-

mands, liabilities, loss, damage or expense of

whatsoever kind or nature, including counsel

and attorney's fees, which it shall at any time

sustain or incur by reason, or in consequence

of having executed the said instrument and

that whenever any claim or claims shall have

been made upon the Company under the said

instrument, if in the judgment of the Com-

pany it is determined that such claim or

claims should be paid, we covenant, promise

and agree to pay over in cash to the Company

upon its demand therefor, the amount or am-

ounts of such claim or claims, and if the Com-

pany deny liability concerning any claim or

claims and suit or suits be brought against the

Company, under said instrument to recover the

amount of said claim or claims, or any other

proceeding be taken thereon involving the

Company, whether the suits and proceedings

be against the principal named in the said in-

strument, and the Company jointly, or against

the Company alone, we covenant and agree to

defend said suits and proceedings to a con-

clusion at our own expense or to permit the

Company, if it so elect, to place the defense of

such suits and proceedings in the hands of

its own attorneys or counsel, in which latter

event we covenant, promise and agree to pay
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over to the Company upon its demand such

sum or sums of money and to defray the ex-

penses of conducting the defense of said suits

and proceedings; and further we covenant and

agree to satisfy and discharge any and all

judgemnts recovered against the Company un-

der said instrument as soon as the same shall

be entered or docketed unless an appeal be

taken and bond or bonds to secure or stay the

collection of such judgment or judgments be

procured by the undersigned and filed as re-

quired by lav^, and if final judgment be re-

covered or entered against the Company after

the decision of such appeal, we covenant and

agree to forthwith satisfy and discharge every

such final judgment without requiring the

Company to take any steps whatsoever there-

on; and should judgment be entered against

the principal in said bond and the Company,

or against the Company alone, in either event,

should the undersigned not procure an appeal

to be taken and furnish bond or bonds to se-

cure, supersede or stay the collection of such

judgment, the Company may, if it elect, pay

said judgment, whereupon we agree forthwith

to repay the Company the amount of said judg-

ment so paid, together with legal interest there-

on from the date of payment to the date of

such re-payment; that we will pay over, re-

imburse and make good to the Company, its

successors and assigns, all sums and amounts
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of money not hereinbefore provided for, which

the Company or its representatives shall pay,

or cause to be paid, or become liable to pay

under its obligations upon said instrument, or

as charges and expenses of whatsoever kind or

nature, including counsel and attorney's fees

by reason of the execution thereof, or in con-

nection with any litigation, investigation or

other matters connected therewith, such pay-

ment to be made to the Company as soon as it

shall have become liable therefor, whether it

shall have paid out said amount or any part

thereof, or not.

That in any settlement between us and the

Company the vouchers or other proper evidence

showing payment by the Company of any such

liability, loss, damage, or expense, shall be

prima facie evidence against us of the fact

and amount of our liability to the Company,

provided that such payment shall have been

made by the Company in good faith, believing

that it was liable therefor.

THIRD : That in case of any action at law,

suit in equity, or other proceeding be com-

menced or notice of such action, suit or pro-

ceeding be served upon the undersigned, af-

fecting the liability of the Company upon said

instrument, or growing out of any matter

connected herewith, or on account of which the

said instrument was given we will immediately
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notify the Company at its principal offices in

the City of New York.

FOURTH : The Company may at any time

hereafter take such steps as it may deem neces-

sary or proper to obtain its release from any
and all liability under said instrument, or

under any other instrument within the mean-
ing of Section Fifth hereof, and to secure and

further indemnity itself against loss, and all

damages and expenses which the Company may
sustain or incur or be put to in obtaining such

release, or in further securing itself against

loss, shall be borne and paid by us.

FIFTH: That no act or omission of the

Company in notifying, amending, limiting or

extending the instrument so executed by the

Company shall in any wise effect our liability

hereunder, nor shall we or any of us be re-

leased from this obligation by reason thereof;

and we agree that the Comapny may alter,

change, or modify, amend, limit or extend said

instrument and may execute renewal thereof,

or other and new obligations in its place or in

lieu thereof, and without notice to us being

expressly waived, and in any such case, we and

each of us shall be liable to the Company as

fully and to the same extent on account of any

such altered, changed, modified, limited or ex-

tended instrument or such renewals thereof, or

other or new obligations in its place or in lieu

thereof, whenever and as often as made, as
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fully as if such instrument were described at

length herein.

SIXTH : That it shall not be necessary for

the Company to give us or either of us, notice

of any act, fact, or information coming to the

notice or knowledge of the Company concerning

or affecting its rights or liability tinder any

such instrument by it so executed, or our

rights or liabilities hereunder, notice of all

such being hereby expressly waived.

SEVENTH: That this agreement shall

bond not only the undersigned jointly and sev-

erally, but also our respective heirs, executors,

administrators, successors and assigns (as the

case may be), until the Company shall have

executed a release under its corporate seal,

attested by the signature of its officers proper

for the purpose.

EIGHTH: That these covenants as also

all collateral securities or indemnity, if any,

at any time deposited with or available to the

Company concerning any bond or undertaking

executed for or at the instance of us, or any of

us, at the option of the Company, be available

in its behalf and for its benefit and relief as

well concerning any or all former and subse-

quent bonds or undertakings executed by us,

or at the instance of us, or any of us, as con-

cerning the bond or undertaking such coven-

ants, collateral securities or indemnity shall

have been made, deposited or given.
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NINTH : It is distinctly covenanted and ag-

reed that it is true and intent meaning of the

provisions of this instrument among other

things, that immediately upon any default on

the part of the principal in said bond in per-

forming any of the obligations thereof, or im-

mediately upon any claim being made upon

the Company, the undersigned shall pay over

to and deposit with the Company in cash, the

full amount of moneys or the equivalent thereof,

with accrued interest, if any, alleged by the

holder of said bond to be in the hands of said

principal or the penalty of said bond.

IN Vv^ITNESS WHEREOF, We have here-

unto set our hands and affixed our seals this

22nd day of June, 1911."

(Record, pp. 13-19.)

On June 22, 1914, and without taking any fur-

ther, other or additional indemnity from defend-

ants, plaintiff in error executed a new depository

bond to W. H. Britt, then Treasurer of Thurston

County, Washington, as follows:

^1<:N0W all MEN BY THESE PRE-

SENTS, That the State Bank of Tenino as

Principal, and National Surety Company, a

corporation organized and existing under and

by virtue of the laws of the State of New York,

and authorized to transact business in the State

of Washington, as surety, are firmly held and

bound unto W. H. Britt, Treasurer of the
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County of Thurston, State of Washington, in

the sum of Five Thousand and no jlOO Dollars

($5,000.00), for the payment of which, well

and truly to be made we hereby bind ourselves,

our and each of our successors and assigns,

jointly, firmly by these presents.

Dated this 22nd day of June, A. D. 1914.

WHEREAS, the said Principal, State Bank

of Tenino, has been designated by W. H. Britt,

Treasurer of Thurston County, as a depository

of the current funds in the hands or possession

of the said Treasurer, W. H. Britt, to be de-

posited in the said Bank; the amount whereof

shall be subject to withdrawals, or diminution

by said Treasurer, as the requirements of said

County shall demand, and which amount may
be increased or decreased as the said Treasurer

may determine and

WHEREAS, the said Bank, in consideration

of such deposit and of the privilege of keep-

ing same, has agreed to pay the County of

Thurston, State of Washington, interest on

said sum upon the average daily balance the

said Bank shall have on deposit for the month,

or any fraction thereof next preceding the

crediting of said interest, which interest shall

be computed and credited to the account of W.

H. Britt, Treasurer of said County of Thurs-

ton, State of Washington, and shall become

thenceforth a part of such deposit.

This provision is not contained in first bond.
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NOW, THEREFORE, if the said State

Bank of Tenino shall at the beginning of every

month render to the Treasurer of the County

of Thurston, State of Washington, a state-

ment showing the daily balance of such

County moneys held by it during the month

next preceding and the interest thereon, and

how the same has been credited, and shall

well and truly keep all such sums of money so

deposited, or to be deposited, as aforesaid, and

the interest thereon, subject at all times to

the check and order of W. H. Britt, Treasurer

as aforesaid, and shall pay over the same or

any part thereof, upon the check or written

demand of said Treasurer, or to his successor

in office, and shall calculate, credit and pay

such interest, as aforesaid, and shall in all re-

spects save and keep the said County, and the

County Treasurer of the said County, harmless

and indemnified for and by reason of the

making of said deposit or deposits, and shall in

all respects comply with House Bill No. 90,

entitled, 'An Act regulating the keeping and

deposit of public funds in Banks by the sev-

eral Treasurers of the State of Washington,'

passed by the Legislature of the State of Wash-

ington at its tenth regular session, in the year

1907, then this obligation shall be void and of

no effect, otherwise to be and remain in full

force and effect.



18

PROVIDED:

1. That the National Surety Company,

Surety on said bond, shall have the right to

terminate its liability under this obligation by

serving notice of its election so to do upon the

said Treasurer, and the said Surety shall be

discharged from any and all liability here-

under for any default of the said State Bank
of Tenino, Principal occurring after the ex-

piration of thirty (30) days after the service

of such notice.

2. The Surety shall only be liable for such

proportion of the total loss or damage sus-

tained by said Obligee, by reason of any de-

fault of the Principal embraced within the

terms of this bond, as the penalty of this bond

shall bear to the total sum of all bonds and

securities which may be given to secure the

deposits above referred to, and in no event

shall the Surety hereunder be liable for any

sum in excess of the penalty of this bond."

(Record, pp. 21-23.)

And received a release in writing of the first de-

pository bond executed by it. It was after the first

bond had been released and while this second de-

pository bond was in force, and during the month

of September, 1914, that W. H. Britt, as Treasurer

of Thurston County, Washington, suffered a loss

of moneys deposited under its protection in the

State Bank of Tenino, and upon a demand being
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made by Britt as such Treasurer on plaintiff under

the terms of the last depository bond, plaintiff paid

a proportion of the loss amounting to $4,327.87,

to recover which it brought this actioi^ against de-

fendants under their indemnity agreement given

in connection with the first depository bond, given

by the Bank to Marr as County Treasurer. The

complaint being a straight declaration upon the

written instruments themselves.

(Amended Complaint, Record, pp. 3-9.)

The defendants, Blumauer and Hays and wife

(Blumauer being President, and Hays Vice-Presi-

dent and Cashier of the defunct State Bank of Te-

nino), defaulted, the other defendants answered

putting in issue the material allegations of the com-

plaint and pleading affirmatively as a first affir-

mative defense that Robert Marr, was on June 22,

1911, Treasurer of Thurston County, Washington,

and that the State Bank of Tenino was a depository

of certain funds belonging to him as such Treasurer,

and that plaintiff in error executed its certain de-

pository bond on that date. That the term of office

of Robert Marr terminated on the 8th day of Janu-

ary, 1913, and that by its terms and conditions said

bond terminated and expired on that day. That de-

fendants executed their certain indemnity bond to

plaintiff in error to indemnity it against loss by

reason of its having executed said depository bond

to Marr as such Treasurer. Further alleges that

the State Bank of Tenino upon demand and pre-
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sentation of proper and valid checks paid all moneys
deposited therein by said Marr as such Treasurer,

and in all respects complied with the conditions of

the bond as provided by its terms.

Defendants for a second affirmative defense set

forth substantially the same facts, and pleaded in

addition thereto a written release, which was not

set forth in the answer, but which was introduced

in evidence, and is, as follows

:

"National Surety Company,

New York.

Gentelemen

:

As surety on that certain depository bond,

dated June 22, 1911, in behalf of The State

Bank of Tenino, in favor of Robert Marr,

Treasurer, Thurston County, Washington,

in the penalty of $5,000.00, you are released

from further liability thereunder, from and

after the 22nd day of June, 1914.

W. H. BRITT,

Treasurer, Thurston County, Wn.'^

(Release, Record, p. 116.)

(Amended Answer, Record, pp. 32-42.)

The reply is a simple denial of the allegations

of the amended answers.

(Reply, Record, pp. 43-46.)

THE FACTS.

The Court will bear in mind that there is no

claim in the pleadings that defendants in error here
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placed such a construction, or any construction, on

the indemnity agreement as to cause it to extend to

any other depository bond than that executed on

June 22, 1911. There is nothing in the evidence

whatever to show that plaintiff in error acted upon

the assumption of anything outside of the terms

of the written indemnity itself, and there is no

claim in the pleadings and no fact established by

the evidence that the indemnitors here, Campbell,

Mentzer and Copping, or either of them, ever did

one act or thing that might be construed as per-

suading plaintiff in error that they so regarded

their indemnity agreement. There is absolutely

no evidence that they, or either of them, made any

representations to the plaintiff in error that could

in any manner have led it to believe that they in-

tended their indemnity agreement to cover the

second depository bond, the one under which plain-

tiff suffered its loss. None of the defendants in

error ever at any time communicted with plaintiff in

error or with either or any of the County Treasu-

rers, neither did any of them have any interview

with any person representing plaintiff in error.

In fact none of them ever saw or spoke to any

officer or agent of plaintiff in error as to any tran-

saction in connection with the depository bonds of

the State Bank of Tenino, except when plaintiff

in error obtained its indemnity agreement in the

first instance in connection with the first depository

bond to Robert Marr as Treasurer.

Plaintiff in error has in its statement of the case



22

adroitly set forth certain correspondence between

the agents of the bonding company and the State

Bank of Tenino, and the Bank and the bonding

company. We can hardly understand its purpose

in doing this, as there is no evidence in the record

that the contents of this correspondence, or any part

of it, was ever known to any of the defendants.

Defendants in error made seasonable objections to

the introduction of all of this evidence as shown by

the record.

(Record, pp. 53-81.)

ARGUMENT.

As stated in the beginning plaintiff in error en-

deavors to make much of the written correspon-

dence between the bank, the bonding company and

W. H. Britt, as County Treasurer, and really argues

its case on the theory that defendants in error here

are liable on the grounds of an estoppel in pais.

(See Plaintiffs Brief, pp. 33-36-41-42.)

Despite the fact that there is not one scintilla

of evidence to show that any of the defendants in

error here had anything to do with said correspon-

dence, or knew of its existence. If as a matter of

fact some of the defendants were officers of the

bank, and plaintiff claims that such relationship

in any wise affected their liability under the in-

demnity agreement, it must be by acts on their part

constituting an estoppel, and to avail itself of this

plaintiff would have to specially plead it.
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It is elementary that estoppel in pais means
matters of fact as distinguished from matters of

record, or conventional writing, or rather in-

cludes all forms of estoppel not arising from a re-

cord, from a deed, or from a written con-

tract (16 Cyc. 681, and cases cited). The ac-

tion here, as has been pointed out, is strictly

upon a written contract, and not upon es-

toppel in pais, nor is such estoppel nor any-

thing de hors sl written contract alleged.

It is equally as elementary that when reliance

is placed upon the elements of estoppel rather than

a written contract, or, in conjunction with a writ-

ten contract for that matter, the estoppel must be

specially pleaded.

16 Cyc, 808, and cases cited.

Walker vs. Baxter, 6 Wash. 244.

Jacobs vs. Puyallup First Nat Bank, 15

Wash. 358.

32 Cyc. 77.

Welsh vs. Seymour, 28 Conn. 387.

In that case the president of a corporation gave

a bond conditioned for the faithful performance

of his duties, which bond was signed by certain of

the directors of the corporation whose duty it was to

see that a proper bond was given The Court held

that insofar as the liability of those directors sign-

ing as sureties was concerned it depended upon the

strict letter of their contract independent of the
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consideration that they were directors and stock-

holders of the corporation.

In view of the state of the pleadings in this case

and the evidence, all of the correspondence passing

between plaintiff in error, the State Bank of Tenino,

and W. H. Britt, as County Treasurer, is imma-

terial. We will therefore not devote any further

space to those matters, but will proceed, as did the

trial court, and as we think this Court must, on the

theory that the liability, if any, of the defendants

in error here is measured by the letter of their con-

tract alone.

It is elementary that the relation of banker and

depositor is that of debtor and creditor. It was

the creation of that relationship between Robert

Marr, as Treasurer of Thurston county, Washing-

ton, and the State Bank of Tenino, which gave rise

to the agreement out of which this action arises.

Permit us here to briefly indulge in a homely

illustration of the situation

:

The State Bank of Tenino said to the National

Surety Company, we want to get Five Thousand

Dollars from Robert Marr, Treasurer of Thurston

County, Washington, and we want you to go good

for that amount. The National Surety Company

said to the State Bank of Tenino, all right, we will

do that, providing you indemnify us against loss

under the surety agreement which we give to the

State Bank of Tenino. In other words, we will give
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you a letter of credit addressed to Robert Marr,

County Treasurer of Thurston County, Washintgon,

by which you may obtain credit of him in

the sum of Five Thousand Dollars, for the pay-

ment of which we will stand sponsor. This was

communicated to the indemnitors and they in turn

said to the National Surety Company, all right, you

give the letter of credit to the bank, and if you

suffer any loss by reason of doing so we will make

such loss good to you.

Now, let us see what the National Surety Com-

pany agreed to do, and in the doing of which de-

fendants agreed to- indemnify it. The bond exe-

cuted June 22nd, 1911 (Exhibit "A," Record, p.

10, omitting formal parts), provides that the Na-

tional Surety Company is "held and firmly bound

unto Robert Marr, individually and as County

Treasurer of the County of Thurston, State of

Washington, in the full and just sum of Five Thou-

sand Dollars * * *" which it binds itself to pay on

the following conditions:

''Whereas, the said Robert Marr has been

elected and has qualified as Treasurer of

Thurston County, State of Washington, and as

such Treasurer at the special instance and

request of the State Bank of Tenino has depos-

ited, or may hereafter from time to time de-

posit * * * certain moneys * * * for the

custody, or for the proceeds of the face value

of which said Treasurer as such may be
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responsible. * * * Now if the bank shall in due

and ordinary course of business promptly pay

to the said Treasurer, upon demand and pres-

entation of proper and valid checks therefor,

in the usual and ordinary course of business,

all moneys, etc. * * * deposited * * * by or on

behalf of said Treasurer, and shall keep and

hold harmless * * * the above named Robert

Marr individually, and as such Treasurer,

from all liability, loss and damage * * * by

reason thereof * * * then the obligation to be

void, provided, however, upon the further

following express conditions:"

The first and second conditions refer to default,

and are immaterial here.

The third condition, which it will be observed

counsel for plaintiff in error inadvertently omitted

to set forth in his brief (Brief, p. 6), reads as

follows

:

"THIRD : That the said surety shall not be

liable hereunder except for the loss of moneys

belonging to the said Robert Marr, treasurer,

and which shall have been deposited with the

aforesaid principal by the said Robert Marr,

as treasurer aforesaid, or to his credit as such

treasurer."

(Record, p. 12.)

The fourth, fifth and sixth conditions have no

bearing on the case.
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It is plain that the National Surety Company

by an express condition of its undertaking provided

that it should not be liable for the loss of any

moneys belonging to any other treasurer than

Eobert Marr, and that it should not be responsible

for any moneys deposited in the State Bank of

Tenino by any other treasurer than Robert Marr,

It is impossible to make this any plainer than

as expressed by the parties themselves in this third

express condition of their letter of credit. (If we
may be permitted to use that term.)

Now, what did the indemnitors undertake and

agree to do? Exhibit ''B" (Record, p. 13), the

indemnity agreement executed by them, and ack-

nowledged by one of them, Isaac Blumauer, on June

24, 1911, two days later, when it became a binding

agreement and being the only indemnity agreement

executed by them, refers to the depository bond

as being executed at their request, effective June

22nd, 1911, "covering deposits of the said

treasurer, in said bank, reference to which

bond or undertaking made for the purpose of

certainty and a copy of which instrument is

or may be hereto attached; and, whereas the com-

pany has signed and executed * * * the said instru-

ment upon condition of the execution hereof, and

upon the security and indemnity hereby and herein

provided."

(Record, p. 13-14.)

The first condition refers to the payment of
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the premium. The second condition is a general

condition not necessary to consider here. The

third and fourth conditions are similar. The fifth

condition, being the one upon which plaintiff in

error chiefly relies, provides, as follows:

"FIFTH: That no act or omission of the

Company in modifying, amending, limiting

or extending the instrument so executed by the

Company shall in any wise affect our liability

hereunder, nor shall we or any of us be released

from this obligation by reason thereof; and we

agree that the Company may alter, change,

or modify, amend, limit or extend said instru-

ment and may execute renewal thereof, or oth-

er and new obligations in its place or in lieu

thereof, and without notice to us being ex-

pressly waived, and in any such case, we and

each of us shall be liable to the Company as

fully and to the same extent on account of any

such altered, changed, modified, limited or ex-

tended instrument or such renewals thereof,

or other or new obligations in its place or in

lieu thereof, w^henever and as often as made,

as fully as if such instrument were described

at length herein."

(Record, pp. 17-18.)

The instrument so executed by the Company

was one by w^hich it expressly stipulated that it

should not be laible, except for the loss of moneys

belonging to said Robert Marr, as Treasurer, which
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should be deposited with the State Bank of Tenino

by said Robert Marr as Treasurer, or to his credit

as such Treasurer. Now, it had a right under

the fifth condition of the indemnity agreement

to alter, change or modify, amend, limit or extend

that obligation, or renew it, or to execute a new

one in its place, or in lieu of it, to Robert Marr, as

Treasurer, not to his ''successor." The obligation

to which the provision referred particularly ex-

cepted every other treasurer, because it says, "said

surety shall not be liable hereunder, except for the

loss of moneys belonging to the said Robert Marr,

Treasurer, and which shall be deposited by said

Robert Marr as Treasurer, or to his credit as

Treasurer."

If it had been intended to extend this right to

the execution of like or similar instruments to

the successor in office of Robert Marr, it would

have been an easy matter to have indicated that fact

by simply adding the words, and his successor,

or successors.

So far as these defendants are concerned, and so

far as the evidence in this case is concerned, they

contracted for accommodation only, and without

compensation, and come within the rule governing

voluntary sureties, entitled to have their contract

construed by the rule of strictissimi juris. With the

advent of bonding companies chartered for the

conduct of such business and entering into such

undertakings for money consideration, a contract
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being essentially an insurance against risk, under-

written for a money consideration prepared by ex-

perts in that line of business, requiring periodical

reports from their principal, and keeping them un-

der constant surveillance, there has arisen the rule

of liberal construction of such contracts, but it is

only out of consideration of the matters enumerated

that the rule of liberal construction relative to

compensated sureties has arisen. The rule, like all

rules of law, is based upon reason, and where the

reasons for invoking it do not exist it does not

obtain.

But regardless of which rule is applied to de-

fendants they are at least entitled to have their

obligation interpreted by the ordinary rules of law,

and they cannot be held liable beyond the strict

terms of their contract. Their obligation may not

be extended by construction or by implication.

U. S. F. & G. Co. vs. French Mut Gen. Soc,

212 Fed. 620.

Gilmore vs. U. S. F. & G. Co., 208 Fed. 277.

American Bonding Co. vs. Pueblo, 150 Fed.

17.

U. S. vs. Freel, 186 U. S. 309, 46 L. Ed. 1177.

Plaintiff in Error seeks to recover from defend-

ants because W. H. Britt, the Treasurer of Thurs-

ton County, Washington, lost deposits made by

him in the State Bank of Tenino, which it

was required to make good under a depository

bond executed by it to Britt on June 22nd,
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1914, while the bond which defendants in-

demnified plaintiff against loss under was re-

leased in writing and discharged long before the

loss occurred, and was specifically referred to in

the indemnity agreement, and made a part of it,

and provided that it should only stand as security

for moneys deposited by Robert Marr, as Treasurer

of Thurston County, Washington, and specifically

excepted any and every other Treasurer. With

these provisions made a part of their contract de-

fendants said to the bonding company, you may
renew that obligation; you may extend that obli-

gation; you may execute a new obligation in lieu

or in place of it, without giving any notice to us, but

they did not any place say, you may execute a sim-

ilar obligation to whomsoever may succeed Robert

Marr as Treasurer of Thurston County, Wash-

ington. How can the responsibility of the defend-

ants be extended to a loss suffered by plaintiff

under an entirely new, different bond, containing

different provisions, given by plaintiff in behalf

of the bank to the successor in office of Robert

Marr, without extending the terms of their agree-

ment by making a new contract? Plaintiff in

Error is asking this Court to write into their con-

tract the words, ''his successor or successors,"

when the parties who made the contract did net

themselves see fit to do so, but did specifically

provide that it should not stand as indemnity for

the loss of any moneys, except moneys deposited by

Robert Marr. It may have made a very material
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difference in the view of the indemnitors as to the

question of their responsibility between the Bank
of Tenino and Robert Marr as Treasurer, and the

Bank of Tenino and somebody else as Treasurer.

They might very well have agreed to make good

moneys which Robert Marr deposited in the bank,

knowing him, knowing of his prudence, and know^-

ing that he would not deposit money improvidently.

These considerations may have formed a material

ingredient in the judgment of the indemnitors in

entering into this agreement.

As v/as well said in the case of Birch vs. De
Rivera, 6 N. Y. S. 206

:

"A man may be willing to guarantee A and

B, but be unwilling to guarantee A and C; he

may be willing to guaranty a firm composed

of A and B, but not a firm composed of A and

C; he may guaranty solely on the strength of

B's ability or caution. At all events, his con-

tract cannot be altered and extended beyond

his consent."

To the same effect is Strange vs. Lee, 102 Eng-

lish Reports Reprint, 682.

In Meyers vs. Edge, 101 English Rep. Rep., 960,

it is held that a promise in writing directed to A,

B and C, a house in trade, to pay for goods to be

furnished to another cannot be enforced in an

action by B and C to recover the value of goods

furnished after A had withdrawn from the part-

nership.
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In the course of its opinion the Court, speaking

through Lord Kenyon, said:

"I think that the rule ought to be made ab-

solute. We are to judge on the contract that

the parties have made, and ought not to sub-

stitute another in lieu of it. . Here the defend-

ant contracted with Meyers, Fielden, Ains-

worth & Co. Perhaps the defendant, when he

entered into this contract, had great confidence

in Ainsworth, and thought that he would use

due diligence in enforcing payment of the

goods from Duxbury regularly as they were

furnished; at least it is too much for us to say

that, after Ainsworth ceased to be a partner,

the defendant would have given the same credit

to the remaining partners. I disclaim going on

the grounds of fraud in this case, the jury not

having found that there was any fraud. If

on a new trial the plaintiffs can produce any

other evidence to affect the defendant, they

will have an opportunity of doing so. But we

cannot say that a contract, that on the face of

it imports to have been made with five, ought

to be construed to be a contract made with four

persons only."

In Weston vs. Barton, 128 English Rep. Rep.

495, it was held a bond conditioned to repay to

five persons all sums advanced by them, or any of

them, in their capacity as bankers will not extend

to sums advanced after the decease of one of the



34

five by the four survivors, the four then acting as

bankers.

Lord Mansfield, speaking for the Court, observed

thus:

''The question here is, whether the original

partnership being at an end, in consequence of

the death of Golding, the bond is still in force

as security to the surviving four; or whether

that political personage, as it may be called,

consisting of five, being dead, the bond is not

at an end. The case has stood over in conse-

quence of doubts which the Court entertained

on particular expressions in the bond. Many
cases were cited at the bar; and the result of

them is, that generally when a change takes

place in the number of persons to whom such

a bond is given, the bond no longer exists.

These decisions certainly fall hard on the

obligees; for I believe the general understand-

ing is, that these securities are given to the

banking house, and not to the particular in-

dividuals who compose it; and we should

readily so construe the bond if the words

would permit. The words of the condition

on which the question depends (and which

his Lordship now read over), again and again

refer to the obligees' capacity of bankers; they

were bankers, only as they were partners in

their banking house, as it is called, and this se-

curity is conditioned to pay any money ad-
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vanced by 'them five or any or either of them/

Taking those last words by themselves, it might

at first be conceived that if any one of the

five advanced money, this bond should secure

it, but the words are afterwards explained,

when it is seen that the money is to be paid

to the five. Now it could never be intended

that money advanced by one of them singly,

should be repaid to the five; and this shows

that the words 'advanced by them or any or

either of them' must be confined in their

meaning to money advanced by any or either

of them in their capacity of bankers, on behalf

of all the five. This, then, being the con-

struction of the instrument, from almost all

the cases, in truth we may say, from all (for

though there is one adverse case of Barclay

vs. Lucas, the propriety of that decision has

been very much questioned), it results that

Where one of the obligees dies, the security is

at an end. It is not necessary now to enter

into the reasons of those decisions, but there

may be very good reasons for such a construc-

tion: it is very probable that sureties may be

induced to enter into such a security, by a con-

fidence which they repose in the integrity,

diligence, caution, and accuracy of one or two

of the partners. In the nature of things there

cannot be a partnership consisting of several

persons, in which there are not some persons

possessing these qualities in a greater degree
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than the rest; and it may be, that the partner

dying, or going out, may be the very person

on whom the sureties relied; it would there-

fore be very unreasonable to hold the surety

to his contract, after such change; * * * some
would permit one who was almost a beggar, to

extend his credit, to that sum; others would

exercise a due degree of caution for the safety

of the surety : and therefore we are of the opin-

ion, that as to such sums only, which were ad-

vanced before the decease of Golding, can an

indemnity be recovered by the plaintiffs; and

as to the sums claimed for debts incurred since

his decease, the judgment must be for the de-

fendant."

See also,

Simpson vs. Cook, 130 English Rep. Rep. 181.

To the same effect is Lyon vs. Plum, 14 L. R. A.

(N. S.), 1231, where the New Jersey Court of

Error and Appeals, speaking through Justice

Parker, reviewed the American and English cases

on the subject, holding that any material changes

in the status or composition of the party originally

guaranteed will not be covered by the guaranty.

The following may be found in the note appended

to the decision:

**The case of Grant vs. Naylor, 4 Cranch,

224, 2 L. ed. 603, though not directly in point,

is of interest in this connection. It was there



37

lielcl, Chief Justice Marshall writing the opin-

ion, that the firm of John and Jeremiah Nay-

lor & Company could not maintain an action

upon a guaranty addressed to John and Joseph

Naylor & Company, notwithstanding that the

guaranty was really designed for the former

firm, for the reason that, the contract being

in writing and within the statute of frauds,

parol evidence was not admissable to vary its

terms. The chief justice, however, remarked

that the Court had felt considerable difficulty

on the subject; and the decision was influenced

largely by the feeling that the tendency to relax

the statute of frauds ought not to be encour-

aged. He pointed out that the case was not

one of ambiguity, either patent or latent; and

that, if it was a case of mistake, it was a mis-

take of the writer, and not of him by whom the

goods were advanced, and who claims the bene-

fit of the promise."

See also Crane Company vs. Specht, 57 North-

western, 1015, where the Supreme Court of Ne-

braska speaking through Harrison, Judge, dis-

posed of a similar question in the following lan-

guage:

'* 'A rule never to be lost sight of in deter-

mining the liability of a surety or guarantor

is that he is a favorite of the law, and has a

right to stand upon the strict terms of his obli-

gation, when such terms are ascertained. This
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is a rule universally recognized by the courts,

and is applicable to every variety of cir-

cumstances.' Again it is said: 'A surety, or

guarantor, usually derives no benefit from his

contract. His object, generally, is to befriend

the principal. The guarantor is only liable

because he has agreed to become so. He is

bound by his agreement, and nothing else.

It has been repeatedly decided that he is under

no moral obligation to pay the debt of his prin-

cipal. Being, then, bound by his agreement

alone, and deriving no benefit from the tran-

saction, it is eminently just and proper that

he should be a favorite of the law, and have

a right to stand upon the strict terms of his

obligation. To charge him beyond its terms

would be, not to enforce the contract made by

him, but to make another for him.' In Miller

vs. Stewart, 9 Wheat. 680, Story, J., says:

'Nothing can be more clear, both upon principle

and authority, than the doctrine that the lia-

bility of a surety is not to be extended by impli-

cation beyond the terms of his contract. To

the extent and in the manner and under the

circumstances pointed out in the obligation, he

is bound, and no further. It is not sufficient

that he may sustain no injury by a change in

the contract, or that it may be, even, for his

benefit. He has a right to stand upon the

very terms of his contract, and, if he does not
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assent to any variation of it, and a variation is

made, it is fatal.'
"

In Burge on Suretyship, Chapter 3, it is said

:

"A contract of suretyship is to be construed

strictly; that is, the obligation is not to be

extended to any other subject, to any other per-

son, or to any other period of time, than is ex-

pressed or necessarily included in it."

And further it is stated:

"In the Roman law the rule now^ under con-

sideration assumes the form of a maxim,

'An agreement of guaranty, made with one

person, cannot be extended to another person.'
"

The case of Mechanics American Bank vs. Row ell,

182 S. W. 990, recently decided by the Supreme

Court of Missouri (1916), is highly instructive

on several of the matters advanced by plaintiff in

error. We will therefore quote from it at length.

The Mechanics National Bank in consideration

of receiving the account of the J. H. Crane Furni-

ture Company extended to the furniture company

a credit in the sum of Twenty-five Thousand Dol-

lars on the guaranty of Ellen S. Crane, a large

stockholder in the furniture company, which guar-

anty was as follows

:

"Whereas, the J. H. Crane Furniture Com-

pany may apply to the Mechanics' National

Bank, St. Louis, Mo., for discounts: Now, for

value received, and in consideration of one dol-
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lar paid to each of the undersigned, the re-

ceipt of which is hereby acknowledged, and

other valuable considerations to them moving, I,

Ellen S. Crane, jointly and severally for them-

selves, their executors and administrators,

hereby guaranty to said bank, its successors

and assigns, the prompt payment as they sev-

erally may mature, of all loans made or which

may be made to said J. H. Crane Furniture

Company by said bank, and of all notes, accept-

ances and other paper, which have been or may
be discounted for the said J. H. Crane Furni-

ture Co. to the amount of fifteen thousand dol-

lars ($15,000) by said bank, whether the same

be made, drawn, accepted or endorsed by said

Ellen S. Crane, as well as any renewals thereof;

and this is intended to be a continuing guar-

anty and shall apply to and cover all loans and

discounts and renewals so made by said bank

prior to notice in writing given to the cashier

of said bank, that the undersigned will not be

liable upon any such loans or discounts made

by said bank after the receipt of such written

notice.

Whenever any such loans or paper, or any

renewals thereof, shall become due and remain

unpaid, the undersigned will, on demand, and

without further notice of dishonor or protest,

and without any notice having been given to

the undersigned guarantors, previous to such

demand, of the acceptance by said bank of this
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guaranty, and without any notice having been

given to the undersigned guarantors, previous

to such demand, of the making or renewing of

any such loans or discounts, pay the amount

due thereon to said bank, its successors and

assigns, and it shall not be necessary for said

bank, in order to enforce such payment, to first

institute suit or exhaust its remedies against

said J. H. Crane Furniture Co., or other parties

liable on such loans or paper; and notice to the

undersigned of the acceptance of this guaranty

and of the making or renewing of such loans

or paper, and any of them, is hereby expressly

waived by the undersigned.

But all paper discounted for said Crane

Furniture Company and all loans made to said

Crane Furniture Co., when paid, shall be

deemed to have been paid by said Crane Furni-

ture Company, unless express notice in writing

is given to said bank at the time, by said guar-

antors, that it has been paid by them.

Executed this 14th day of February, 1905.

ELLEN S. CRANE."
Accepted

:

Witness: JOHN R. MYERS.

The bank loaned Twenty-five Thousand Dollars

to the Furniture Company. Later the guaranty and

notes of the furniture company were delivered to the

Mechanics' American National Bank, which was in-

corporated and sold its stock in exchange for a

large part of the assets of the Mechanics' National
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Bank, and another institution, the American Ex-

change Bank. Afterward the Mechanics' American

National Bank loaned other moneys to the Furniture

Company under the Ellen S. Crane guaranty. The

Court denied the bank's right to recover under the

guaranty.

In the course of its opinion it said

:

''It is next insisted that the parties to the

suit placed such a construction on the contract

as to 'make it inure to the benefit of the plain-

tiff bank.' We are unable to assent to that

view, in the light of the facts disclosed in the

record. It does appear that the plaintiff bank

acted upon the assumption that the terms of

the written guaranty entitled it to hold the

guarantor for loans which it made, and that

the president of the furniture company took a

similar view, but it was not established by

the evidence that the guarantor, E. S. Crane,

so regarded her contract, or that she made

any representation to the plaintiff that she

desired it to be the beneficiary of her written

guaranty given to another bank. Mrs. Crane

never at any time had any interview with any

person representing the plaintiff. She was

never seen or spoken to by any officer of the

bank as to any transaction between it and the

furniture company."

The case of Saunders vs. Ducker (Court of Ap-

peals of Maryland, 1911), 82 Atlantic 154, in-



4S

volved a contract more favorable to the plaintiff

than the indemnity agreement here, yet a recovery

was denied . An indemnity guaranty to cover

the sale price of books was given to W.
B. Saunders, which among other things pro-

vided that it should cover the whole period

of the agency, ''on whatever agreements,

express, implied, altered, renewed or ex-

tended which might be made." This indemnity

agreement w^as signed by one of the parties' who
solicited the agency. Later W. B. Saunders was

incorporated under the name of W. B. Saunders

Company, taking over all of the business of W. B.

Saunders, and it was held that there was no lia-

bility.

The case of Bennett vs. Draper (Court of Ap-

peals New York), 34 Northeastern 791, is a leading

American case on the subject. In this case the

guaranty went to H. C. Bennett & Company, their

successors or assigns ; the partnership of H. C. Ben-

nett & Company was finally dissolved by death,

and a new partnership under the same name ad-

vanced money under the guaranty. The case is too

long to quote from at length.

In the course of its opinion, however, the Court

laid down the following rule:

*'In the absence of language in the guar-

anty showing that the parties intended that

it should survive changes in the partnership,

and inure to the benefit of the new firm as
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well as the old, the defendant's contract ter-

minated with the existence of the firm to which

it was given. Add. Cont. 655; Story, Partn.,

Sec. 244-251; Strange vs. Lee, 3 East. 489;

Metcalf vs. Bruin, 12 East. 400; Schmitz vs.

Langhaar, 88 N. Y. 503."
a * :;< * j^ would be quite unreasonable to

hold in such cases that a surety intended to

contract indefinitely with parties unknown to

him at the time, and that his obligation passed

unimpaired through all changes and mutations

of the firm to which it was given, and that a

remote successor of the original obligee, by

virtue of a purchase of its assets or otherwise,

can use it in the same way as if it was made

directly to him, and for his benefit. It cannot

be supposed that such a result was within the

contemplation of the parties. Nothing can be

found in the record that would warrant the-

conclusion that the defendant contracted to be

responsible to the plaintiffs for moneys ad-

vancd by them. Her obligation is limited to

loans made by the firm, which it may be pre-

sumed she knew, and with which alone she

had contractual relations. The judgment ap-

pealed from is right, and should be affirmed

with costs."

It vnll not be presumed here that these indem-

nitors intended to bind themselves and their heirs

and estates to indemnify the National Surety Com-
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pany as long as Thurston County had a treasurer,

and as long as the State Bank of Tenino, which was
a corporation, existed and received deposits.

The trial court in its opinion (Record, p. 77),

very properly found that the indemnity agreement

was on a printed form, prepared by the bonding

company itself, and therefore should be construed

most strongly against it, and that the provisions

of the contract should be limited rather than ex-

tended, and made the following observations:

''If not so limited, it is not clear but that

the indemnitors might be bound so long as

the bank continued in business and the county

had money to deposit. Such a result would

require language more clear and unambiguous.

For that reason, I believe that the words about

changing and modifying must be given some

narrower meaning than they might otherwise

have."

(Record, pp. 78-79.)

In Barns vs. Barrow, 61 N. Y. 39, 19 American

Rep. 247, the facts show that on October 20th, 1869,

John W. Barns, one of the plaintiffs, agreed in

writing to furnish Edward Barrow flour and feed

to be handled on commission, and the defendant,

John Barrow, guaranteed in writing that Ed-

ward Barrow should account Barns for the

proceeds. Barns was a member of the firm

of John W. Barns & Co., which firm, and

not John W. Barns, furnished the flour and
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feed to Barrow, and now brings action on the

guaranty to recover a balance due from Edward
Barrow. It did not appear that either Edward
Barrow or defendant knew that the goods supplied

belonged to the copartnership.

The appellate court in reversing a judgment

on the guaranty said

:

'The present case differs in an essential

particular from those just cited. It is a case of

pure guaranty; a contract which is said to be

strictissimi juris; and one in which the guar-

antor is entitled to a full disclosure of every

point which would be likely to bear upon his

disposition to enter into it. The consideration

of the contract does not inure to him, but to

another. He assumes the burden of a contract

without sharing in its benefits. He has a right

to prescribe the exact terms upon which he will

enter into the obligation, and to insist on his

discharge in case those terms are not observed.

It is not a question whether he is harmed by

a deviation to which he has not assented. He

may plant himself upon the technical objection,

this is not my contract, non in haec feodora

veni. Accordingly, in the present case, he may

say, 'I contracted with John W. Barns, and will

not be liable for supplies furnished by a firm,

though he may be a member of it.'

The authorities, when carefully considered,

sustain this conclusion. Mr. Burge, in his
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work on Suretyship, chap. 3, discusses this

subject at length. He says: The contract of

suretyship is to be construed strictly; that is,

the obligation is not to be extended to any

other subject, to any other person, or to any

other period of time than is expressed, or neces-

sarily included in it. It was in the power of

the person accepting the surety to have ex-

pressed, and it is his own fault if he has not in-

cluded the case to which he seeks to extend the

liability of the surety.'
"

It is settled by all the authorities that a letter of

credit addressed to a particular person is limited

to him, and that the writer must be held to have

granted it in reliance on the prudence and dis-

cretion of the person addressed, and such a letter

gives no right to interpose the writer's credit or

transmit his guaranty, unless such right is clearly

expressed, or necessarily included in it.

Union Bank vs. Coster, 3 N. Y. 203.

Birckhead vs. Broivn, 5 Hill, 634; S. C, 2

Den. 375.

Walsh vs. Bailie, 10 Johns 180.

Bobbins vs. Bingham, 4 id. 476.

Penoyer vs. Watson, 16 id. 100

In Daube vs. Philadelphia, etc., 11 Fed. 713, the

Circuit Court of Appeals of the Seventh Circuit,

considered the identical question involved here.

It appears that for the purpose of enabling Daube



48

and Rosenheim to purchase coal on credit from

the Philadelphia & Reading Coal & Iron Company,

that Louis Daube gave the coal and iron company

a written guaranty to the amount of Ten Thousand

Dollars, guaranteeing the account of Daube and

Rosenheim until revoked by notice in writing.

Subsequently a receiver was appointed for the coal

company. The receiver made sales to Daube and

Rosenheim, relying on the letter of guaranty given

by Daube. In holding that the sales made by the

receiver were not protected by the guaranty, the

Court said:

"The vital question is whether the sales made

by the receiver to Daube & Rosenheim were

within the scope of the contract of guaranty.

They were not within the letter of the contract,

and to include them by construction or intend-

ment was, in our judgment, an invasion of the

wholesome rule, recognized in the opinion be-

low as elementary, 'that a guarantor or surety

may stand upon the strict letter of this con-

tract,' and can be liable only 'within the clear

terms of the obligation, and between the iden-

tical parties who are named in it.' Any change

in parties or terms, even though beneficial

to him, if made without his consent, discharges

him."

u * * *
jg 1^ ^Q i^g g^-^^ j^ ^jg^ Qf ^Yie strict

rule by which the contracts of suretyship and

guaranty are governed, that a guarantor, who
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has become responsible for one of the parties

to such a contract, is subject to consequences

and contingencies dependent upon the election

of any receiver who may be appointed for the

other party? If such consequences are ex-

ceptional, and result, as has been suggested,

from 'rules of policy appropriate to the equit-

able jurisdiction,' protection against them

is no less important, and, as we conceive, no

less clearly within the guarantor's right to

insist upon the letter of his contract, than if

invasions of his rights at law were involved."

It is also a well settled rule in the construction

of guaranty contracts, that if the language is

equally capable of two constructions, one that the

guaranty is limited, and the other that the guar-

anty is continuing, that construction will be adopted

which construes it to be limited.

Referring to the rule the Court in Morgan vs.

Boyer, 48 American Reports 456, expressed itself

thus

:

"In applying these rules there has been

much difference of opinion as to "whether the

language of a guaranty should be construed

as creating a limited or a continuing guaranty,

when it is fairly capable of either construction,

but we are satisfied that the decided weight of

authority is in favor of the rule stated by

Judge Story, that in a doubtful case the pre-
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sumption should be against the construction

that the guaranty is continuing."

See Cremer vs. Higginson, Federal Case No.

3383 (opinion by Story, Judge, above referred to).

Merchants National Bank vs. Cole, 93 N. E.

465.

Cheshire Beef Co. vs. Thrall, 47 Atl. 160.

Sherman vs. Mulloy, 54 N. E. 345.

King Co. vs. Ferry, 5 Vv^ashington 552.

In this connection counsel cite the case of United

States vs. Bailey, 178 Federal 302, and American

Surety Co. vs. Campbell, 138 Federal 531.

(Plaintiffs Brief, p. 46.)

In the Bailey case a railroad company gave a

bond signed by the defendant trust company, bind-

ing themselves, their executors, administrators,

successors and assigns, jointly and severally in the

sum of Three Thousand Dollars, to the United

States, v^hich the principal and surety, their suc-

cessors or assigns, agreed to pay, etc. Subsequently

a receiver was appointed for the railroad company,

and while operating the railroad caused a fire

resulting in damage to the United States, and an

action was brought on the bond. The court was

of the opinion that the word ''successor" found in

the conditions of the bond would hold the guaranty

company.

In the Campbell case a bond to discharge an

atttachment was given to Homer, Receiver of



51

Campbell & Zell Company, a corporation, to be paid

to Homer, his successors and assigns. The corpor-

ation was the real party in interest, and the Court
held that the term "successor" was not limited to a

receiver, but also meant succession to control

by the corporation itself on the termination of the

receivership.

In the course of its opinion the Court said

:

"Bonds which provide for and express the

idea of succession in respect to obligees contem-

plate that whoever succeeds to the right of con-

trol over the right of action involving the sub-

ject matter to which the contract relates shall

be the obligee, and have a right of action to

enforce the obligation."

These two cases relied upon by plaintiff in

error are really authorities in defendants' behalf,

because in each case the idea of the bonds running

to the obligee's successor was clearly expressed.

No such provision, however, is made in the indem-

nity bond or depository bond involved in this action.

Counsel finally contend (Plaintiff's Brief, p. 48),

that the County was the real party in interest, and

try to pass the situation off by referring to the

Treasurer as a sort of a figurehead.

The statute of the State of Washington relative

to County Depositories, Section 3943, R. & B. Code,

after authorizing the Treasurer to make deposits of
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county moneys in banks furnishing security, pro-

vides :

"But nothing done under the provisions of

this section shall alter or affect the liability of

any County Treasurer, or of the sureties under

his official bond."

In Kittitas County vs, Travers, 16 Washington

528, the Supreme Court of this state held a County

Treasurer and his bondsmen liable for loss of

public moneys through the failure of a bank where

they had been deposited by the Treasurer with the

knowledge, consent and approval of the County

Commissioners.

In Fairweather vs. Hedges^ 14 Washington 119,

it was held that a County Treasurer was strictly

accountable for all moneys coming into his hands,

regardless of what care he exercised in the selection

of banks in which to deposit such funds, and this is

so even if the County had not provided him with

a suitable and safe place in which to keep its funds,

so that the question of personal equation enters

largely into such a transaction.

The defendants in error could very well say that

they had abundant confidence in the personal

equation of Robert Marr to the effect that he

would safely conserve and care for the public

moneys, and would cease to deposit the same with

the State Bank of Tenino at any time that such

depository would seem to him to be insecure, and
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having confidence in his ability in that respect

would sign the indemnity bond in question, but

would not become so obligated when W. H. Britt

became County Treasurer, and entrusted with the

same supervision of public moneys as Robert Marr.

Plaintiff in Error, on page 38 of its brief, uses

the following language

:

"This new or substituted bond was executed

on the request of Hays, who was one of them,

and was signed by Blumauer as president, and

Hays as cashier, both of whom were indemni-

tors and defendants in this action."

This is an artful effort on the part of counsel

to confound the rights of the defendants in error,

Mentzer and wife, Campbell and wife, and Eva

Copping, with Blumauer as president and Hays as

cashier. As a matter of fact the indemnitors Blu-

mauer and Hays did not appear in this case, and

judgment went against them by default, and the

issues involved herein are strictly between the

plaintiff in error and the indemnitors, who ap-

peared herein, and who do not include Blumauer

and Hays. In connection with this it is significant

that while the application for the original depos-

itory bond, to-wit, the depository bond dated June

22, 1911 (Record, p. 87), contains the recitations

that T. F. Mentzer is vice president (defendants'

Exhibit "A," Record, p. 125-126), the application

for the second depository bond, dated June 22,

1914 (Record, p. 112-113), does not contain such



54

recitation, and recites that the officers are Isaac

Blumauer, president, and W. Dean Hays, cashier

(Defendants' Exhibit ^'B," Record, pp. 130-131).

As a matter of fact Mr. Mentzer had resigned as

an officer of the bank prior to the execution of the

second depository bond (Defendants' Exhibit "E,"

page 132, Record). The indemnitors appearing

herein do not stand in the same position as the

indemnitors Blumauer and Hays by any means,

and counsel's record herein is of no avail.

Plaintiff in Error pays considerable attention

to the seventh provision which provides that it

binds the indemnitors, their heirs and assigns

forever, until the company shall have executed a

release under its corporate seal, attested by the

signature of its proper officers, etc. This pro-

vision is not enforceable, being contrary to public

policy, since the right of a party to waive the pro-

tection of the law is at all times subject to the con-

trol of public policy, and such right cannot be set

aside or contravened by any arrangement or agree-

ment of the parties however expressed.

Fidelity & Casualty Co. vs. Eickhoff, 30 L.

R. A. 586.

Fidelity & Deposit Co. vs. Nordmarker, 155

N. W. 669.

Counsel lay considerable stress on the rights of the

surety company under the eighth provision of the

indemnity agreement (Plaintiff's Brief, p. 26),
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which provides that the indemnity shall be available

in its behalf for all former or subsequent bonds

executed by it. Such bonds, of course, v^ould only be

bonds coming within the terms of the indemnity

agreement.

In conclusion plaintff contends that the judgment

should be reversed, and the trial court directed to

enter judgment in its favor, against defendants

for the amount sued for. Its position in this

connection is as faulty and erroneous as it is in

connection with the other questions discussed.

The judgment of the Court was one of dismissal

entered on defendants' motion for non-suit, and

before defendants had been put to proof on their

defense. To enter a judgment against them at this

stage of the proceeding would be to deprive them

of their day in court, a disposition, which we might

add, too often characterizes the conduct of these

companies.

In conclusion, we submit, that the parties to

this action made their own contract; plaintiff

prepared it on its own printed form; it is not

general, but is specific and lengthy in its many

provisions, and covers almost every possible situ-

ation and condition that might arise. The contract

by its terms nowhere provides that their obligation

may be extended to any other contract, or contracts,

than those made between plaintiff and Robert Marr.

Defendants for reasons no doubt personal to them-

selves, did not undertake to be responsible for the



56

performance of a contract between plaintiff and

Robert Marr's successor, or successors, and now

that litigation has ensued it is not the province of

the Court to step in and make a new contract for the

parties to enable plaintiff to recoup its loss.

We most respectfully and earnestly insist that the

judgment of the Lower Court should be affirmed.

Charles 0. Bates,

Charles T. Peterson,

Preston M. Troy,

Robert F. Sturdevant,

Attorneys for Def^dants in Error.
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No, 2967.

IN THE UNITED STATES CIRCUIT COURT
OF APPEALS FOR THE

NINTH DISTRICT.

National Surety Company, a corporation,

Plaintiff in Error,

vs.

Isaac Blumauer, W. Dean Hays and Ora J. Hays,

his wife; T. F. Mentzer and Elizabeth E.

Mentzer, his wife; A. D. Campbell and Jessie

E. Campbell, his wife; David Copping and Eva
Copping, his wife, Defendants in Error.

REPLY BRIEF OF PLAINTIFF IN ERROR.

We desire to submit the following observations in

replying to the brief of defendants in error:

Counsel for defendants in error raises the question

of our not having pleaded estoppel and that objection

is raised as such for the first time in this case in their

brief. Our answer to that proposition is twofold:

First: The letters offered in evidence are not

srtictly for estoppel, and it is our view that an estoppel

as such is not in issue.

The question is one of construing the indemnity



ift cri'OT. In considering this question the Court will

consider the language of the agreement, the purpose to

be accomplished, and the meaning placed upon it by the

parties.

These letters are essential to show not only the

purpose to be accomplished but also the meaning, un-

derstanding and situation of the parties. This is cer-

tainly permissible, as will be seen by reference to the

cases cited in Barnes vs. Barrow, 61 N. Y. 39, cited by

the defendants in error.

Second: The matter of pleading was not present-

ed to the Trial Court. No such objection was brought

to the attention of the Trial Court by the defendants

in error, and therefore was waived and cannot now for

the first time be urged in this court.

When the evidence complained of w^as offered, the

objection interposed was that it was immaterial and ir-

relevant; not that a plea of estoppel had not been inter-

posed, or that as the pleading stood, such evidence was

not admissible. If such an objection had been made

and sustained, plaintiff in error would have had an

opportunity to amend, and if amendment should have

been refused could have moved for a voluntary dismis-

sal. The Trial Court admitted the evidence and there

— ^ -,^ ^i_-*-„ ^p — :„^ ^-. 4-K„+ fU^ T^i^o-ii".^^- A\A T^^+



justify the proof, but the case was tried on the assump-

tion by all that the pleadings were sufficient.

McDonnell v. DeSoto Sav. Bldg. Assn., 75 S.

W. 438.

On page 27 of defendant's brief, it is stated that

the indemnity agreement was acknowledged only by

Blumauer. This is incorrect. It was acknowledged

by all of the indemnitors and they were all parties to it.

(Record p. 20 and p. 103.)

On the same page it is said with reference to the

bond "covering deposits of said treasurer." The per-

sonnel of the treasurer is not mentioned in the indem-

nity agreement and "said treasurer" has reference as

the indemnity agreement will show, to the "Treasurer

of Thurston Countv." (Defendants' brief, p. 8.)

On page 29 it is said that the defendants "con-

tracted for accommodation only." We believe we have

shown this to be incorrect in our original brief.

These indemnitors recited in their agreement that

they have requested the plaintiff in error to execute

the bond, and that plaintiff in error has executed it

upon consideration of their executing the indemnity

agreement; they acknowledge receipt of one dollar as

the money consideration and agree to pay plaintiff in

error an annual premium of twenty-five dollars as com-



pensation "for the accommodation afforded the under-

signed hy the execution of said instrument by the

Company."

They were the officers of the bank, conducted its

business and comprised its Board of Directors, and

owned all but 12 shares of its capital stock, and the

execution of the bond was for their direct benefit, and

for the purpose of enhancing their personal riches.

They were certainly not volunteers or accommodation

sureties, but compensated ones.

On page 32 of the brief of the defendants in error

it is suggested that there would be a difference in

guaranteeing the financial condition of their bank if

Marr controlled the deposits of the county monej^s,

and if Britt did so.

We cannot reason this out. They were in fact

guaranteeing against themselves as they were in

entire control in conducting and operating the bank.

Their liability was limited to $5000. They were in

control of the situation, no matter what treasurer

would make deposits. They could stop the deposits

at any time and could at any time cease to become a

depository of county moneys. They were in a posi-

tion much better than INIarr or Britt to know the finan-

cial condition of their bank, and it was to their inter-

I



ests, and not the interest of ^larr or Britt, who would

be protected in any event b}^ the surety bond, to see

that deposits were not accepted if the financial conr

dition of the bank did not warrant. We are unable

to see what difference the personnel of the County

Treasurer made.

As we read the authorities cited on this subject,

they are not applicable to a situation of this kind.

They do not involve the guarantee of one's own busi-

ness, which primarily is to result in one's financial

gain.

Counsel misconstrues the real purpose of our ref-

erence to U. S. V. Bailey, 178 Fed. 302, and American

Surety Co7?ipany v. Campbell, 138 Fed. 531. Ovy

effort was to show that the real purpose of the transac-

tion should control.

On page 53 it is suggested that the other defend-

ants would not be bound by the request for a substitute

bond made by Hays and Blumauer, but we submit

their agreement, which recites the contrary. (See

Sec. 8 of Indemnity Agreement, App(€llant's Brief,

p. 14.)

It is also suggested that we are attempting to

confound the rights of Mentzer, Campbell and Copping

with those of Blumauer and Hays. This is not our
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intention. Mentzer was Director and Vice-President,

and Campbell a Director and Assistant Cashier. The

application for the substitute bond was authorized by

the Board of Directors. (Record p. 136.) The judg-

ment is in favor of all the defendants. It dismisses

the action as to all and awards costs to all, and all

appear as defendants in error by their attorneys (Rec-

ord p. 50). (ilppcllant's brief title page, and signa-

tures on page 56.)

On page 54 it is stated ajs a fact that defendant

in error INlentzer resigned prior to the substitute

bond. The records of the bank do not show that such

resignation was accepted, however. There is not even

such a claim made on behalf of defendant in error

Campbell.

As to defendant in error INlentzer, defendants, as

a part of the cross-examination of plaintiff's witness

Langley, identified by him and offered in evidence

defendants' Exhibits E and F, which were, we think,

clearly inadmissible as not cross-examination but a

part of defendants' defense, and our objection on that

ground should have been sustained. (Record p. 73)

(Assignment of Error Record p. 140).

Exhibit "E" (Record p. 137) is a letter dated

March 8th, 1913, from INlentzer to President Blu-



mauer, tendering his resignation as Director and re-

questing that it be submitted to the Board at its next

meeting. It was clearly not proper cross-examination.

Exhibit "F" (Record p. 138) is a letter dated the

same date from JNIentzer to President Blumauer, en-

closing Exhibit "E." He closes the letter with the

following statement: "The bank ought to be organ-

ized with new blood and new capital. I am willing to

step down and out as I do not think I am adding any

strength to it at the present time."

The evidence contains a statement of all the meet-

ings of the Directors from January 10th, 1911, to the

close of the bank. They show that Mentzer was Di-

rector and Vice-President and Campbell Director and

Assistant Cashier, and no minutes recorded any resig-

nation. (Record pp. 71-72.) These letters tendering

Mentzer's resignation do not purport to be a resigna-

tion for the office of vice president nor does it appear

that his tendered resignation from the Board was ever

accepted.

On page 54 two cases are cited ta the effect tiiat

the clause in the agreement that the indemnitors would

at all times keep plaintiff in error indemnified (Second

par. AppHlaniyBrief, p. 10), and that they will con-

tinue liable until there shall have been furnished
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plaintiff at its New York Office proof of release
(
iVp

pcllaiit\s Brief, bottom of page 9), and that the agree-

ment binds them and their heirs until plaintiff in error

shall execute a release under its coroorate seal and sio;-

nature of its officers
(
Appcllant^s Brief, p. 14) , is con-

trary to public policy.

The two cases cited do not so hold, but do hold

that a stipulation that vouchers received by plaintiff

in settling its liability shall be conclusive proof of such

liability against these indemnitors, is void as against

public policy. But if the stipulation only made such

vouchers prima facie evidence, then it would be valid.

However, this latter doctrine is denied and the

stronger contrary doctrine laid down in,

American Bonding Co. v. Alcatraz Const. Co.,

202 Fed. Rep. 483;

III. Surety Co. v. Maguire, 145 N. W. 768;

Guaranty Co. of North America v. Pitts, 30 So.

After all is said, the question to determine is, was

the indemnity agreement in force when the bank failed?

What was the purpose to be accomplished and what

the intention of the parties, and their situation? '-^

There is no complaint of the first year's extension

which carried the bond and the indemnity agreement
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over- into Britt's term, to June 22nd, 1913. At that

time the bond was the same as though Britt were the

treasurer named in it. He had been making deposits

under the protection of this bond for five months, and

the defendants in error had received such deposits

knowing no new bond had been given, and that their

indemnity agreement had not been released, but was

still held bj^ plaintiff in error.

When this year expired, acting through Hays, the

bank paid the premium and extended the bond for

another year, and gave the receipt showing that fact

to Treasurer Britt, and he continued to deposit county

moneys, and the bank, controlled by defendants in

error, continued to receive the same all under the pro-

tection of this bond with the indemnity agreement

unreleased, but still held by the plaintiff in error, the

defendants in error having agreed to keep the plaintiff

in error at all times indemnified.

Now at the end of the third 3^ear, the same pro-

cedure was contemplated, the premium paid through

Hays, and receipt continuing the bond for another

year was filed with Treasurer Britt. But then after

some correspondence, it was determined to substitute

a new bond for the old one, this procedure is all in

conformity with the indemnity agreement as may be
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seen by its reading. The substituted bond was in ef-

fect the same as though the old bond had been con-

tinued by the receipt as it had been theretofore.

The purpose was to make and keep defendants'

bank a depository of county moneys to be deposited

by whoever might be treasurer, and to protect plaintiff

in error from loss by reason of such deposits. .

We submit that the plaintiff in error44«4-a case

to be submitted to the jury, and the judgment of the

Trial Court should be reversed and in any event, a

new trial granted.

C. B. White^
Seattle, Wash.

;

John D. Fletcher^

Robert E. Evaxs^

Tacoma, Wash.,

Attorneys for Plaintiff in Error, ^i
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